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SCHENCK, Judge:


A military judge sitting as a special court-martial found appellant guilty, pursuant to his pleas, of absence without leave (two specifications), failure to go to his appointed place of duty (eight specifications), disobeying the lawful order of a noncommissioned officer (NCO), disrespect to a superior NCO, dereliction of duty, and wrongful marijuana use, in violation of Articles 86, 91, 92, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, 892, and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $500.00 pay per month for six months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved the adjudged sentence, but suspended confinement in excess of four months for twelve months.  The case is before the court pursuant to Article 66, UCMJ.
We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to Specification 9 of Charge II, failure to go to his appointed place of duty.  We will set aside the finding of guilty and affirm the sentence in our decretal paragraph.

FACTS

Appellant pleaded guilty to, and was found guilty of, Specification 8 of Charge II, failure to go to his prescribed place of duty, 0630 sick call, on or about 21 August 2002.  He also pleaded guilty to, and was found guilty of, Specification 9 of Charge II, failure to go to his prescribed place of duty, 0630 accountability formation, on or about 21 August 2002.  During the Care
 inquiry, the military judge explained the elements of both specifications, and appellant agreed that the elements correctly described what he did.
The stipulation of fact states that appellant was on quarters due to illness on 20 August 2002 and was “instructed by the medical officer to report to sick call” the morning of 21 August 2002 for additional medical treatment.  It further states, “The other option open to [appellant] was to report to the emergency room for urgent care, had his illness been severe enough to require immediate treatment.”  As for Specification 9, the stipulation of fact states that the unit required soldiers “to report to [0630] accountability formation, be excused from performing physical training and then go to sick call.”  The defense counsel informed the military judge that appellant “was supposed to be at one of the two places and was absent from both” and “once completing the one [was] supposed to go back to the other.”  Appellant, however, told the military judge, “I was supposed to have accountability formation but I was going to sick call.  I didn’t go to sick call . . . I was still kind of . . . sick   . . . I told my NCO that I was going to go to sick call, but I didn’t go.”  Appellant also stated: 

You can’t go to both . . . it’s either go to sick call – the way we had it is, we would go to formation – formation is at 0630, but if you get there early like 0600 or 0615 you would get a sick call slip and you would just leave from there, and then when they have the accountability formation and they ask where you are, the squad leader would say he’s at sick call.  

DISCUSSION

We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  Furthermore, when such inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused's position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  

Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. at 541-42, 40 C.M.R. [at 253-54].

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  In determining whether the providence inquiry provides facts inconsistent with the guilty plea, we take the accused’s version of the facts “at face value.”  United States v. Jemmings, 1 M.J. 414, 418 (C.M.A. 1976).
The providence inquiry in appellant’s case has an inadequate factual basis to meet the requirements of Care, Article 45(a), UCMJ, and R.C.M. 910(e).  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).  Appellant failed to admit that he was required to be at the 0630 accountability formation on 21 August 2002.  Moreover, his statements during the providence inquiry indicate that he was only required to go to sick call.  Appellant’s ambiguous responses to the military judge’s questions set up matters inconsistent with his guilty plea
 and did not establish that appellant failed to go to his appointed place of duty, the 0630 accountability formation.  We hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to a violation of Article 86, UCMJ.  See Jordan, 57 M.J. at 238; Prater, 32 M.J. at 436.

DECISION

The finding of guilty of Specification 9 of Charge II is set aside and that Specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Senior Judge HARVEY and Judge JOHNSON concur.
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MALCOLM H. SQUIRES, JR. 







Clerk of Court
� United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969).





� See Davenport, 9 M.J. at 367.
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