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MEMORANDUM OPINION
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CARTER, Judge:


A military judge convicted appellant, pursuant to his pleas, of larceny (four specifications) and making and presenting a false claim (two specifications) in violation of Articles 121 and 132, Uniform Code of Military Justice, 10 U.S.C. §§ 921 and 932 [hereinafter UCMJ].  On 10 March 1998, a general court-martial, composed of officer and enlisted members, sentenced appellant to a dishonorable discharge, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority reduced the dishonorable discharge to a bad-conduct discharge, but otherwise approved the sentence as adjudged.  This case is before the court for automatic review under Article 66, UCMJ.

Although not raised by appellant, appellate government counsel alertly notes that the approved sentence should not have exceeded forfeiture of two-thirds pay per month because appellant was not sentenced to any confinement.  See United States v. Warner, 25 M.J. 64, 65-67 (C.M.A. 1987); United States v. Smith, 47 M.J. 630, 632 (Army Ct. Crim. App. 1997), aff’d, 50 M.J. 380 (1999); United States v. DeWald, 39 M.J. 901, 903 (A.C.M.R. 1994); United States v. Bronson, 37 M.J. 707, 708 (A.C.M.R. 1993); United States v. Hicks, 26 M.J. 935, 938-40 (A.C.M.R. 1988); Rule for Courts-Martial 1003(b)(2) [hereinafter R.C.M.]; see also R.C.M. 1107(d)(2) discussion.  We will correct this error in our decretal paragraph.


In his sole assignment of error, appellant asserts that the military judge erred by refusing to give the “ineradicable stigma of a punitive discharge” instruction to the court-martial members during sentencing proceedings after trial defense counsel had specifically requested the instruction.  See Dep't of Army, Pam. 27-9, Military Judges' Benchbook 69 (30 Sep. 1996).  We agree for the reasons stated in United States v. Rush, __ M.J. __ (Army Ct. Crim. App. 16 Sep. 1999).  We apply a harmless error analysis under Article 59(a), UCMJ, to determine if appellant is entitled to any sentence relief as a result of this error.  United States v. Soriano, 20 M.J. 337, 343 (C.M.A. 1985); Rush, __ M.J. __, slip op. at 8-9.

Between 9 February 1996 and 2 June 1997 appellant, then a staff sergeant, submitted a series of fraudulent travel vouchers by which he stole approximately $3700.00.  During sentencing proceedings, the prosecution introduced a field grade Article 15 for a five-day absence without leave (AWOL) in September 1997, which reduced appellant from the rank of staff sergeant to sergeant.  The prosecution also introduced appellant’s DA Form 2-1 and his DA Form 2A.  These documents reflect that appellant had approximately thirteen years of service and a GT score of 110.

During its sentencing case, the defense called two noncommissioned officers to state that they served with appellant for six months during operation Desert Storm where appellant was a Multiple Launch Rocket System section chief.  Neither witness was asked how well appellant performed his duties during this period.  The defense presented no other evidence in extenuation and mitigation.  The military judge called an immediate Article 39a, UCMJ, session to again discuss appellant’s allocution rights and his right to present documentary evidence.  Appellant personally told the military judge that he did not want to make a sworn or unsworn statement on his behalf.

The trial counsel argued for a dishonorable discharge, confinement for three years, forfeiture of all pay and allowances, and reduction to Private E1.  Although his request for an “ineradicable stigma” instruction was denied, the trial defense counsel did argue the collateral impact of a punitive discharge.  See United States v. Gadson, 30 M. J. 749 (A.F.C.M.R. 1990).  The defense counsel argued for a reduction in rank as an appropriate punishment.  The maximum confinement for these offenses was forty years.  After deliberating for approximately one hour, the members came back into open court and asked the military judge if they could be informed for what purpose appellant took the money.  Specifically, the members inquired whether appellant stole the money in order to better provide for his family.  The military judge told the members that they could only consider the evidence presented to them, and that they were not to speculate on the accused’s motive.  Neither the appellant nor his trial defense counsel asked to reopen their sentencing case to answer the court members’ question.  After deliberating for another hour and forty minutes, the court adjudged a sentence to a dishonorable discharge, forfeiture of all pay and allowances, and reduction to Private E1.


Under these circumstances, we are satisfied that appellant suffered no prejudice as a result of the military judge’s abuse of discretion.  First, the approved sentence included only a bad-conduct discharge, not the adjudged dishonorable discharge.  Second, appellant went AWOL for five days after committing the offenses for which he was court-martialed.  Third, appellant’s offenses occurred on several occasions over a period of months.  Finally, appellant was an experienced and trusted staff sergeant at the time of the offenses.

The findings of guilty are affirmed.  The court affirms only so much of the approved sentence as provides for a bad-conduct discharge, forfeiture of $616.00 pay per month until the bad-conduct discharge is executed, and reduction to Private E1.

Senior Judge TOOMEY and Judge NOVAK concur.
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JOSEPH A. NEURAUTER
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