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MEMORANDUM OPINION ON FURTHER REVIEW

---------------------------------------------------------------------
JOHNSTON, Judge:


Pursuant to his pleas, the appellant was found guilty by a military judge sitting as a special court-martial of two specifications of absence without leave and willful disobedience of a superior commissioned officer in violation of Articles 86 and 90, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 890 (1988) [hereinafter UCMJ].  He was sentenced to a bad-conduct discharge, confinement for four months, forfeiture of $250.00 pay per month for four months, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved the adjudged sentence, but suspended confinement in excess of sixty days for six months and forfeiture of $250.00 pay per month for four months.  After a limited hearing pursuant to United States v. DuBay, 17 U.S.C.M.A. 147, 37 C.M.R. 411 (1967), the case is again before us for review under Article 66, UCMJ.  


Appellant contends, inter alia, that he should receive meaningful sentence relief because he was subjected to illegal pretrial punishment by being forced to commingle and work with sentenced prisoners while in confinement.  We disagree and affirm.  


During the presentencing hearing at the appellant’s original court-martial, trial defense counsel attempted to raise the issue of illegal pretrial punishment.  The military judge refused to hear any evidence on the issue because the motion was untimely.  While reviewing this case on appeal, we concluded that the military judge abused his discretion in refusing to consider the issue.  Consequently, on 25 January 1995, we returned the record of trial to The Judge Advocate General for remand to the same or a different convening authority for a limited hearing pursuant to United States v. DuBay, on the issue of illegal pretrial punishment.  If the convening authority determined that a rehearing was impracticable, we authorized limited reassessment of the sentence.


Attempts were made in April 1995 and in February 1996, by the U.S. Army Criminal Investigation Command, with the assistance of the Internal Revenue Service, to locate the appellant in order to coordinate the limited hearing.  Efforts to locate the appellant eventually were successful.  On 14 August 1997, the convening authority followed the staff judge advocate’s advice and directed that a limited rehearing be conducted. 

A military judge conducted the proceedings on 14 October 1997.  Based on the evidence presented at the limited hearing, the military judge made the following factual findings:  that the appellant had been commingled with sentenced prisoners for a part of twenty-one days while in pretrial confinement; that the appellant worked along with sentenced prisoners for one to two hours each day for eighteen days on constantly repetitive and sometimes unnecessary general clean-up details being performed inside the wire of the confinement facility; that the appellant was dressed identically with post-trial prisoners in the Battle Dress Uniform with white, rather than black, name tags; and, that persons directing the duties had no intent to punish, but that the duties were “make work.” 

Article 13, UCMJ, prohibits two types of treatment of an accused prior to trial.  The first involves the imposition of “punishment or penalty” prior to trial.  This entails a purpose or intent to punish a soldier in detention prior to an adjudication of guilt at trial.  Resolving the purpose or intent aspect of the case involves questions of fact that we review for an abuse of discretion.  See United States v. McCarthy, 47 M.J. 162 (1997).  The ultimate issue, however, is subject to our de novo consideration.   

The second aspect of Article 13, UCMJ, deals with the infliction of unduly rigorous circumstances during pretrial detention which, in sufficiently egregious circumstances, may give rise to a permissible inference that an accused is being punished, or may be so excessive as to constitute punishment.  This second aspect of the provision is not implicated on the facts before us.

In this case, the military judge who conducted the limited hearing concluded that the duties imposed during pretrial confinement had the “effect of punishment on the mind, reasonably upon the mind” of the appellant.  Although his duties in conducting the limited hearing only required him to make factual determinations, the military judge further noted that had the issue come before him as a trial judge, he “would have granted the [appellant] 3 days extra credit” against the sentence.  We are not bound, however, by the trial judge’s observations.  In applying the facts to the law as enunciated by the Court of Appeals for the Armed Forces, we come to a different conclusion.

There is some authority that commingling pretrial detainees with sentenced prisoners violates Article 13, UCMJ.  See United States v. Palmiter, 20 M.J. 90 (C.M.A. 1985)(Everett, J., concurring).  The two judges who participated in Palmiter, however, were unable to agree on this issue.  See id. at 96.  Forcing a soldier in pretrial confinement to work with sentenced prisoners has been held to be unlawful pretrial punishment in violation of Article 13, UCMJ, justifying an award of administrative credit toward any confinement approved as punishment.  See id.; United States v. Herrin, 32 M.J. 983 (A.C.M.R. 1991).  In United States v. James, 28 M.J. 214 (C.M.A. 1989), the court recognized that conditions which were “arbitrary or purposeless,” and are “not reasonably related to a legitimate” government objective, may allow a permissible inference of punishment.  


In analyzing the issue before us, we note that the mere fact of confinement is not punishment.  Significantly, the military judge specifically found in this case that there was no intent to punish the appellant during pretrial confinement.  Furthermore, the appellant was not singled out to work on the details, nor was he given the duties as retribution.  See United States v. Cruz, 25 M.J. 326 (C.M.A. 1987).  While the appellant was “commingled” with sentenced prisoners insofar as his participation in clean-up details was concerned, he was only given work that was rationally related to the operating procedures of the facility.  See United States v. James, 28 M.J. 214, 216 (C.M.A. 1989).  These duties were not excessive, but were similar to duties given to any soldier involved in the maintenance and upkeep of the unit area.  Those duties, even if repetitive, were not so excessive as to rise to the level of punishment.  

Finally, we observe that the appellant did not contest the duties at the time he was required to perform them.  See United States v. Huffman, 40 M.J. 225 (C.M.A. 1994).  They were so unimportant in his mind that he did not even inform his counsel of them until just before the beginning of trial.  The failure to contest the conditions of pretrial detention before a magistrate or commander while subjected to them is strong evidence that the appellant was not illegally punished.  See Palmiter, 20 M.J. 90. 


Based on the foregoing, we conclude that the military judge did not abuse his discretion in making findings of fact concerning the intent to punish aspect of the “punishment or penalty” prong of Article 13, UCMJ.  His mixed conclusion of fact and law in determining that he would have granted credit relief, however, is not supported on this record.  We conclude that the appellant is entitled to no additional sentence credit for the conditions of his pretrial confinement.


The appellant’s personal assertion of error made pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), is without merit.


The findings of guilty and the sentence are affirmed.

Judges SQUIRES and ECKER concur. 
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