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MEMORANDUM OPINION

---------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, contrary to his pleas, of conspiracy to commit aggravated assault with a dangerous weapon, aiding and abetting an aggravated assault (five specifications), willfully discharging a firearm under circumstances as to endanger human life, aiding and abetting in the willful discharge of a firearm under circumstances as to endanger human life, and unlawfully carrying a concealed weapon, in violation of Articles 81, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for forty-eight months, and forfeiture of all pay and allowances.
  


The record is before us for automatic review in accordance with Article 66, UCMJ.  In his submission to this court, appellant asserts that his approved sentence is disproportionately severe in comparison to that received by his coactor, Specialist (SPC) Jones.  We disagree.

FACTS

On 13 March 1999, SPC Jones ran into appellant at a unit car wash on Fort Bliss, Texas.  Appellant and SPC Jones had been previously stationed together in Germany.  Upon hearing that appellant had recently arrived and did not have a car, SPC Jones offered to take appellant shopping and out to a night club.  On their way to the club, appellant asked SPC Jones to stop at a friends’ quarters, ostensibly because he had not seen them since returning to the United States and wanted to briefly visit with them.  When appellant returned to the car, he showed SPC Jones that he was carrying a .40 caliber handgun.  When they arrived at the club at approximately 2300, appellant put the pistol under the driver’s seat of SPC Jones’ car because that made it “easier to get to” from the passenger seat.    

As appellant and SPC Jones were leaving the club at approximately 0200 on 14 March 1999, appellant got into an argument with an unknown male because appellant thought the man and his group of 10-20 friends were laughing at him.  Specialist Jones continued walking to his car, followed by appellant and the unknown male.  Appellant opened the passenger-side car door and, while starting to get into the car, continued to argue with the unknown male.  The unknown male then punched appellant in the back of the head, causing him to fall into the passenger seat of SPC Jones’ car.  As appellant and SPC Jones drove away, appellant fired two rounds from his handgun into the air.  Specialist Jones drove to the parking lot of a nearby hotel and asked appellant to drive.  Appellant then drove back by the same club.  Specialist Jones fired five rounds from appellant’s handgun at a group of people in the parking lot.  One soldier-patron was shot in the foot, a bullet ricocheted into the club owner’s arm, and another bullet passed through the shoe of a  second soldier-patron without hitting his foot.  The remaining two rounds hit vehicles in the parking lot.

Based upon these facts, appellant was found guilty and sentenced as indicated above.  Specialist Jones, contrary to his pleas, was found guilty by a military judge, sitting as a general court-martial, of aggravated assault with a dangerous weapon (five specifications) and wrongful discharge of a firearm under circumstances as to endanger human life, in violation of Articles 128 and 134, UCMJ.
  The military judge sentenced SPC Jones to a bad-conduct discharge, confinement for two years, forfeiture of all pay and allowances, and reduction to the grade of Private E1.

LAW

Pursuant to our statutory grant of authority, this court “may affirm only . . . the sentence or such part or amount of the sentence, as [we] . . . determine[], on the basis of the entire record, should be approved.”  UCMJ art. 66(c).  When we review each case for sentence appropriateness, our power and duty to do justice includes achieving a goal of relative uniformity.  See United States v. Olinger, 12 M.J. 458, 461 (C.M.A. 1982).  We do not possess the power to grant clemency or mercy. United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988).


Generally, the appropriateness of a sentence must be judged on an individual basis after considering “‘the nature and seriousness of the offense[s] and the character of the offender.’”  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982) (quoting United States v. Mamaluy, 10 U.S.C.M.A. 102, 106-07, 27 C.M.R. 176, 180-81 (1959)).  We are “required to engage in sentence comparison only ‘in those rare instances in which sentence appropriateness can be fairly determined only by reference to disparate sentences adjudged in closely related cases.’”  United States v. Sothen, 54 M.J. 294, 296 (2001) (citing United States v. Ballard, 20 M.J. 282, 283 (C.M.A. 1985) (quoting from the lower court’s unpublished opinion)).  An appellant who urges sentence comparison “bears the burden of demonstrating that any cited cases are ‘closely related’ to his or her case and that the sentences are ‘highly disparate.’”  United States v. Lacy, 50 M.J. 286, 288 (1999).  If appellant can satisfy these two prongs, then the burden shifts to the government to “show that there is a rational basis for the disparity.”  Id.  However, the test for whether sentences are “highly disparate” “is not limited to a narrow comparison of the relative numerical values of the sentences at issue, but also may include consideration of the disparity in relation to the potential maximum punishment.”  Id. at 289.

DISCUSSION

After examining the records of trial in the cases of appellant and SPC Jones, we hold that the cases are “closely related.”
  However, the sentences are not  “highly disparate.”  Appellant’s maximum sentence included fifty-one years of confinement compared to SPC Jones’ maximum of forty-one years.
  As such, appellant’s sentence to forty-eight months of confinement and SPC Jones’ sentence to two years of confinement, in light of their respective maximums, are relatively short and not “highly disparate.”


Regardless, good reasons justify the differences.  Specialist Jones was acquitted of several offenses of which appellant was convicted.  In addition to his own acts as a principal, appellant aided and abetted SPC Jones.  Specialist Jones was not convicted of aiding and abetting appellant.  It was appellant’s handgun and appellant brought it to the club.  Appellant provoked and fueled the initial altercation.  Appellant initiated the shooting spree, and drove SPC Jones back past a parking lot full of people with the intent that SPC Jones continue it.  

In addition, SPC Jones was the better soldier.  A staff sergeant testified that SPC Jones had “outstanding” rehabilitative potential.  Stipulations of expected testimony from two of SPC Jones’ former first sergeants established his excellent duty performance and potential for rehabilitation.  SPC Jones was the Distinguished Graduate of his basic training class, and had been awarded two Army Achievement Medals and an Armed Forces Expeditionary Medal for his service in Southwest Asia.  

Appellant had a chief warrant officer and two noncommissioned officers testify on his behalf at his court-martial.  All agreed he was a hard working, respectful soldier who knew his job.  Appellant earned one Army Achievement Medal and a Southwest Asia Service Ribbon.  However, there was little evidence presented as to appellant’s rehabilitative potential.  The most notable distinction between SPC Jones and appellant is that while both soldiers entered active duty at approximately the same time, at their trials SPC Jones had achieved and retained the rank of E4, while appellant, once an E3, was an E1.  Appellant’s sentence, based on “the nature and seriousness of the offenses,” as well as “the character of the offender,” is entirely appropriate.    

We also note that the actions of appellant and SPC Jones could have resulted in the serious injury or death of several innocent individuals.  Thus, we agree with Judge Effron’s statement that a “Court of Criminal Appeals might properly determine that a sentence adjustment is not required where the sentence at issue is found to be objectively appropriate and where it finds that the disparity is largely the result of the coactor’s relatively lenient sentence.”  United States v. Durant, 55 M.J. 258, 264 (2001) (Effron, J., dissenting).  Appellant does not deserve a reduction in his sentence simply because SPC Jones received a lenient sentence.  

We have carefully reviewed appellant’s remaining allegations of legal error, as well as the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and conclude they are without merit.  The findings of guilty and the sentence are affirmed.   







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

� The convening authority’s action and promulgating order fail to reflect appellant’s 138 days of confinement credit.


� We have taken judicial notice of the record of trial in the case of United States v. Jones, ARMY 9900719 (Army Ct. Crim. App. 10 July 2001) (unpub.).  The military judge found SPC Jones not guilty of conspiracy to commit aggravated assault with a dangerous weapon, aiding and abetting the commission of an aggravated assault (four specifications), aiding and abetting in the wrongful discharge of a firearm under circumstances as to endanger human life, and carrying a concealed weapon, in violation of Articles 81, 128, and 134, UCMJ.  


� Appellate government counsel conceded in their brief that the cases of appellant and SPC Jones are closely related.





� The military judge in SPC Jones’ case considered, unnecessarily, the five specifications of assault with a deadly weapon as multiplicious for sentencing.  As a result, SPC Jones’ maximum potential sentence to confinement was actually only nine years.
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