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MEMORANDUM OPINION
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HARVEY, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of carnal knowledge of a child over the age of 12 and adultery, in violation of Articles 120 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 920 and 934 [hereinafter UCMJ].  On 21 August 2002, the military judge sentenced appellant to a bad-conduct discharge, confinement for three years, and reduction to Private E1.  On 24 October 2002, the convening authority reduced the period of confinement to twenty-four months, but otherwise approved the sentence as adjudged.  The case was submitted on its merits for review under Article 66(c), UCMJ.
The post-trial processing of this case contains an error warranting return of the record to a staff judge advocate (SJA) for a new post-trial recommendation and to a convening authority for a new initial action.
FACTS

The military judge did not adjudge forfeitures; he recommended “that the pay which is automatically forfeited by law be paid to the benefit of the accused’s dependents for the maximum period authorized.”  Four days after the sentence was adjudged, appellant’s trial defense counsel requested deferment of automatic forfeitures until the convening authority’s initial action.  In response to this request, the acting SJA explained to the convening authority that he could “defer forfeitures in this case until [he took] initial action under Article 57(a), UCMJ, or waive automatic forfeitures for a period [the convening authority] deem[ed] appropriate not to exceed six (6) months pursuant to Article 58b, UCMJ.”  The acting SJA further advised that “[t]he court recommended the Convening Authority use his discretion to defer or waive forfeitures for the maximum period allowed.”  The convening authority approved the acting SJA’s recommendation to defer forfeitures “with the understanding that the monies be paid to Sergeant Finklea’s spouse and minor child,” effective 4 September 2002 until initial action.

The acting SJA’s recommendation (SJAR) made under Rule for Courts-Martial [hereinafter R.C.M.] 1106 states, “The court recommended the Convening Authority exercise his discretion to defer or waive the automatic forfeitures of pay for the maximum period authorized.” 
  The SJAR indicates that forfeitures were previously deferred until initial action; however, it made no recommendation for waiver of forfeitures.  The defense submission made under R.C.M. 1105 correctly restated the military judge’s clemency recommendation and asked for maximum waiver of forfeitures.
  Specifically, the R.C.M. 1105 submission states, “the military judge recommended that you [the convening authority] defer and waive [appellant’s] automatic forfeitures in this case to the maximum extent possible.”
The acting SJA’s addendum, submitted pursuant to R.C.M. 1106(f)(7), states that appellant’s defense counsel and the military judge recommended waiver of forfeitures for the maximum period allowed by law.  The acting SJA recommended, “waiver of automatic forfeitures in accordance with Article 58b, UCMJ,” without specifying when the waiver should start or end.  On 24 October 2002, the convening authority approved a waiver of automatic forfeitures pursuant to Article 58b, UCMJ, from “4 September 2002 until 4 January 2003 with the understanding the monies be directed to the accused’s spouse.”

DISCUSSION

The test for material prejudice in post-trial processing cases requires that an appellant make “‘some colorable showing of possible prejudice.’”  United States v. Wheelus, 49 M.J. 283, 289 (1998) (quoting United States v. Chatman, 46 M.J. 321, 323-24 (1997)); see also United States v. Paz-Medina, 56 M.J. 501, 504 (Army Ct. Crim. App. 2001).  In appellant’s case, the acting SJA erroneously advised the convening authority that he could defer or waive forfeitures.  Correct advice would have explained that the convening authority could defer forfeitures until initial action and then waive automatic forfeitures for an additional six months after initial action.  See UCMJ arts. 57(a)(2) and 58b(b).  
The acting SJA’s failure to accurately explain to the convening authority that he was permitted to defer forfeitures until initial action and then waive automatic forfeitures for an additional six months was plain error and resulted in material prejudice to appellant.  See Wheelus, 49 M.J. at 289; Paz-Medina, 56 M.J. at 504-5 (finding prejudicial error where SJAR did not mention panel’s recommendation for waiver of automatic forfeitures on behalf of dependents).  The convening authority’s retroactive waiver of forfeitures, which overlapped the same time period as the forfeitures’ deferral, demonstrates a colorable showing of possible prejudice.  See Wheelus, 49 M.J. at 289; Paz-Medina, 56 M.J. at 504.  A convening authority cannot retroactively waive previously deferred forfeitures because once deferred, there are no forfeitures to waive.
Accordingly, we hold that the SJA committed plain error when he failed to correctly explain to the convening authority his options with respect to deferment and waiver of forfeitures.  This is so, especially in light of the military judge’s sentencing recommendation that appellant's dependents receive his automatic forfeitures for the maximum period authorized.  See Lee, 50 M.J. at 297-98 & n.3 (finding that thrust of military judge’s recommendation was to ensure continued financial support for appellant’s child).  We further hold that appellant was materially prejudiced by this error.  See Wheelus, 49 M.J. at 289; Paz-Medina, 56 M.J. at 504-5.  Appellant’s dependents lost the opportunity to receive appellant’s automatic forfeitures for the maximum period authorized as a result of the error in the SJAR.
We have considered the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The action of the convening authority, dated 24 October 2002, is set aside.  The record of trial will be returned to The Judge Advocate General for a new R.C.M. 1106 staff judge advocate’s recommendation and a new action by the same or a different convening authority in accordance with Article 60(c)-(e), Uniform Code of Military Justice. 

Judge BARTO and Judge SCHENCK concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Unless deferred, appellant's adjudged reduction to Private E1 and his automatic forfeiture of all pay and allowances, would have been effective fourteen days after his sentence was adjudged (on 4 September 2002) because he was in confinement.  See UCMJ arts. 57(a)(1) and 58b(a)(1).





� Rule for Courts-Martial 1106(d)(3)(B) states that the SJA’s recommendation shall include concise information relating to “[a] recommendation for clemency by the sentencing authority, made in conjunction with the announced sentence.”  Our superior court has determined that a sentencing authority's recommendation—that partial payment of an accused’s pay and allowances be made to his dependents—is considered “clemency” under R.C.M. 1106.  See � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=8f09db7c652cb52f6898f6111d6ef2d2&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b56%20M.J.%20501%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=242&_butNum=11&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b50%20M.J.%20296%2cAT%20297%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVtb-lSllb&_md5=7c0cd560287b5adb5e6c41a696a7a131" \t "_parent" �United States v. Lee, 50 M.J. 296, 297 (1999).�





� We note that the defense submission erroneously states that the adjudged sentence included “total forfeiture of all pay and allowances.”  Our disposition of this case moots this mistake.
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