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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of wrongful use of ketamine, a controlled substance; introduction of ketamine onto a military installation with the intent to distribute it; wrongful importation of ketamine into the customs territory of the United States; and wrongful distribution of ketamine, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority approved only so much of the adjudged sentence as provided for a bad-conduct discharge, confinement for six months, forfeiture of $1,066.00 pay per month for six months, and reduction to Private E1.  This case is before us for review in accordance with Article 66, UCMJ.


The pretrial agreement required that the convening authority “disapprove   any forfeitures of pay and allowances in excess of 2/3 pay per month for six   months . . . .”  Appellant contends, and the government concedes, that the convening authority erred by basing the amount of forfeitures on appellant’s grade and basic pay at the time of his court-martial rather than his reduced grade of Private E1.  Rule for Courts-Martial 1003(b)(2) (if a sentence includes “reduction in grade, expressly or by operation of law, the maximum forfeiture shall be based on the grade to which the accused is reduced”).  We will correct the error in our decretal paragraph.


We also note that the staff judge advocate’s post-trial recommendation (SJAR) contains an error.  Appellant was convicted of introducing some amount of ketamine, a controlled substance, onto a military installation with the intent to distribute it.  The SJAR advised the convening authority appellant had been convicted of introducing a controlled substance onto a military installation, but omitted the element that the introduction was with the intent to distribute.  


We may either affirm the findings as reported in the SJAR or return the record to the convening authority for a new recommendation and action.  United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994); United States v. Henderson, 56 M.J. 911, 913 (Army Ct. Crim. App. 2002).  As the error has not otherwise prejudiced appellant, we will take the first course.


The court affirms only so much of the finding of Specification 2 of the Charge as finds that appellant did, at or near Fort Huachuca, Arizona, on or about 2 November 2001, wrongfully introduce some amount of ketamine, a schedule III controlled substance, onto an installation under the control of the armed forces, to wit: Fort Huachuca, Arizona.  The remaining findings of guilty are affirmed.  Only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, forfeiture of $737.00 pay per month for six months, and reduction to Private E1 is affirmed.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.                







FOR THE COURT:
MALCOLM H. SQUIRES, JR.
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