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MEMORANDUM OPINION ON REMAND

----------------------------------------------------
BOOTH, Judge:

A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of drunken driving, drunken driving resulting in personal injury, and involuntary manslaughter (two specifications), in violation of Articles 111 and 119, Uniform Code of Military Justice, 10 U.S.C. §§ 911 and 919 [hereinafter UCMJ].  On 30 May 1998, appellant was sentenced to a dishonorable discharge, confinement for seven years, forfeiture of all pay and allowances and reduction to Private E1.  On 4 November 1998, the convening authority approved only so much of the adjudged sentence as provides for a dishonorable discharge, confinement for seven years, and reduction to Private E1.  The convening authority granted a waiver of the mandatory forfeitures of pay and allowances under Article 58b(a)(1), UCMJ, from 4 November 1998 until 4 March 1999, directing payment of the funds to appellant’s spouse, stating that it represented, “credit for punishment previously imposed under Article 15, UCMJ, in accordance with U.S. v. Pierce.[
]  SPC Pomarleau will be credited with 54 days confinement against the sentence to confinement, 53 days of which represents credit for [restriction and extra duty] previously imposed under Article 15, UCMJ, in accordance with U.S. v. Pierce.”

In our initial Article 66, UCMJ, review of appellant’s case, this court affirmed the findings and sentence.  United States v. Pomarleau, No. 9800836 (Army Ct. Crim. App. Apr. 6, 2001) (unpub.).  On 30 September 2002, the United States Court of Appeals for the Armed Forces set aside the findings of guilty and the sentence, and authorized a rehearing.  United States v. Pomarleau, 57 M.J. 351, 365 (C.A.A.F. 2002).    
At the rehearing, a military judge sitting as a general court-martial found appellant guilty, in accordance with his pleas, of drunken driving, in violation of Article 111, UCMJ, and, contrary to his pleas, of drunken driving resulting in personal injury, and involuntary manslaughter (two specifications), in violation of Articles 111 and 119, UCMJ.  On 7 June 2003, the military judge sentenced appellant to a bad-conduct discharge, confinement for five years, and reduction to Private E1.  
The 18 September 2003 staff judge advocate’s post-trial recommendation (SJAR) for the rehearing stated that appellant was in confinement from 30 May 1998 until 30 April 2001, and on parole from 30 April 2001 until the rehearing on 7 April 2003.  Consistent with the military judge’s findings, the SJAR recommended that appellant receive fifty-three days of Pierce credit, one day of pretrial confinement credit, as well as credit for confinement served and day-for-day credit for the time that he was on parole, for a total confinement credit of five years, two months, and three days.  
The Rule for Courts-Martial [hereinafter R.C.M.] 1105 submission after the rehearing requested waiver of mandatory forfeitures.  The Addendum to the 18 September 2003 SJAR notes that the waiver of mandatory forfeitures was granted on 24 June 2003.  No correspondence pertaining to the 24 June 2003 waiver of mandatory forfeitures from the defense counsel, SJA or convening authority is in the record of trial.  
The convening authority’s initial action dated 12 November 2003 states, “SPC Pomarleau will be credited with 53 days of confinement in accordance with U.S. v. Pierce and one day for [pre]trial confinement.  In addition, SPC Pomarleau will be given credit for confinement served and for the time that he was on parole up until and including the date of trial, as ordered by the military judge.  The part of the sentence extending to confinement has been served.”  There is no evidence that appellant served additional confinement after the rehearing.  
In order to implement the convening authority’s express direction in his initial action after the rehearing, we hold that appellant is entitled to receive forfeiture credit for excess confinement served.
  See United States v. Josey, 58 M.J. 105, 107 (C.A.A.F. 2003); United States v. Rosendahl, 53 M.J. 344, 347-48 (C.A.A.F. 2000); United States v. Gibson, No. 9900573 (Army Ct. Crim. App. May 11, 2004) (unpub.).  
The findings of guilty and the sentence as approved by the convening authority on 12 November 2003 are affirmed.  
Senior Judge HARVEY and Judge SCHENCK concur.

FOR THE COURT:

MALCOLM H. SQUIRES, JR.

Clerk of Court

� Judge BOOTH took final action in this case prior to release from active duty.


� 27 M.J. 369 (C.M.A. 1989).  In United States v. Pierce, the court stated that “an accused must be given complete credit for any and all nonjudicial punishment suffered:  day-for-day, dollar-for-dollar, stripe-for-stripe” if convicted of the same offense at a subsequent court-martial.  Id. at 369 (emphasis in original).  





� There is no evidence that appellant received full credit for the excess confinement and parole after his trial.  The adjudged and approved sentence included five years of confinement.  The convening authority directed that appellant receive credit for five years, two months and three days of confinement credit without specifying how this credit would be implemented.  One day of confinement is equivalent to one day of total forfeiture of pay and allowances.  See R.C.M. 305(k).  Therefore, to the extent that appellant has not received forfeiture credit for excess confinement, we hold that appellant is entitled to sixty-three days of pay and allowances at the grade of Private E1.  See Article 75(a), UCMJ; United States v. Sherman, 56 M.J. 900, 903 (A.F. Ct. Crim. App. 2002) (ordering forfeiture credit for serving excess confinement).   
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