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MEMORANDUM OPINION

-----------------------------------------
SQUIRES, Judge:


A military judge, sitting as a general court-martial, convicted the appellant, contrary to his pleas, of rape (two specifications), sodomy with a child under the age of sixteen (two specifications), indecent acts, and adultery in violation of Articles 120, 125, and 134, Uniform Code of Military Justice [hereinafter UCMJ], 10 U.S.C. §§ 920, 925, and 934 (1988).  Appellant’s adjudged and approved sentence includes a dishonorable discharge, confinement for twenty years, forfeiture of all pay and allowances, and reduction to Private E1.  All of the acts for which appellant was convicted involved the sexual abuse of his stepdaughter when she was between 11 and 13 years of age.


Appellant’s three assignments of error relating to his conviction for both rape and adultery were filed prior to the Court of Appeals for the Armed Forces’ decision in United States v. Hill, No. 96-0169/AR, (Sep. 30, 1997)(order)(unpub.)  Hill disposes of these assignments of error adversely to this appellant.


We have considered appellant’s contention that the application of the 1996 amendment to Article 57, UCMJ, and addition of Article 58b, UCMJ, violates the ex post facto clause of our Constitution and agree that he is entitled to administrative review of his claim, and if appropriate, restoration of any property illegally withheld or taken from him.  See United States v. Gorski, 47 M.J. 370 (1997).  The consequences of Article 57(a)(1), UCMJ, are administrative in nature, and a request for remedy should be addressed to the Defense Finance and Accounting Service in accordance with their recently established resolution guidelines.

Appellant also asserts that the evidence is legally and factually insufficient to convict him of any of the offenses.  This court will affirm only those findings of guilty that it finds to be correct in law and fact.  UCMJ art. 66(c).  The test for legal sufficiency is whether, considering the evidence in the light most favorable to the government, a rational fact finder could have found all the essential elements of the offense beyond a reasonable doubt.  Jackson v. Virginia, 443 U.S. 301 (1979).  When applying this test, we are bound to draw every reasonable inference from the record in favor of the prosecution.  United States v. Blocker, 32 M.J. 281,285 (C.M.A. 1991).  The test for factual sufficiency is whether, after weighing the evidence of record and making allowances for not having personally observed the witnesses, we are convinced of the appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324 (C.M.A. 1987).  

After reviewing the testimony and applying the above tests for both factual and legal sufficiency, we agree that the evidence is factually insufficient to sustain the sodomy convictions.  The evidence of record shows that appellant either “kissed” or “licked” his stepdaughter’s “vagina” before or after their numerous incidents of sexual intercourse.  Unlike the overwhelmingly conclusive evidence that appellant raped his stepdaughter, there is insufficient evidence that appellant ever penetrated the victim’s sex organ while attempting to commit sodomy on her.

United States v. Williams, 25 M.J. 854 (A.F.C.M.R. 1988), United States v. Tu, 30 M.J. 587 (A.C.M.R. 1990), and United States v. Ruppel, 45 M.J. 578 (A.F. Ct. Crim. App. 1997), all of which involved sodomy with children under sixteen years of age, are distinguishable from the case at hand.  In Williams, the evidence showed that Captain Williams licked his stepdaughter’s clitoris (the innermost of a female’s external genital organs), thus establishing the penetration required for a sodomy conviction.  Private First Class (PFC) Tu admitted to performing “oral sex” upon his victim by “kissing and licking the [victim’s] vagina.”  Our court found that “[t]he term ‘oral sex’ is synonymous with those acts which constitute oral sodomy, fellatio, and cunnilingus,” and PFC Tu’s admission supported a consummated act of sodomy.  Tu, 30 M.J. at 590.  Finally, in Ruppel, the Air Force court found penetration where the evidence showed that the appellant placed his “mouth” on the victim’s “private parts” and she put her “mouth” on appellant’s penis.

In this case, the victim’s testimony concerning the two sodomy specifications was abbreviated.  She appears to have used the term “vagina” to refer to the entire female sex organ.  Furthermore, when responding to the question:   “Do you know what oral genital contact means?” the victim responded, “Having sex with the penis inside of a vagina?”  While “licking” a vagina does not refute the notion of penetration (United States v. Cox, 18 M.J. 72 (C.M.A. 1984)), it is not enough to establish proof of penetration under the facts of this case.  See United States v. Deland, 16 M.J. 889 (A.C.M.R. 1983), aff’d in part, rev’d in part 22 M.J. 70 (C.M.A.), cert. denied 479 U.S. 856 (1986).  However, we do find the evidence sufficient to establish appellant’s guilt beyond a reasonable doubt of the lesser included offense of attempted forcible sodomy on his stepdaughter.

Appellant’s contention that the evidence is both legally and factually insufficient to convict him of rape, indecent acts, and adultery is without merit.  His claim that the victim fabricated a story about her stepfather’s sexual abuse as a way to get out of the home and avoid her mother’s physical and emotional abuse has no credence when compared to the evidence adduced at trial showing appellant’s progressively depraved criminal misconduct over a fifteen-month period. 

We have considered the errors personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) and find them to be without merit.

The court affirms only so much of the findings of Charge II and its two specifications as finds the appellant committed attempted forcible sodomy in violation of Article 80, UCMJ, 10 U.S.C. § 880 (1988).  The remaining findings of guilty are affirmed.  Reassessing the sentence in light of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.

Senior Judge Johnston and Judge Ecker concur.
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