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MEMORANDUM OPINION

-----------------------------------------
CURRIE, Judge:


A military judge, sitting as a special court-martial empowered to adjudge a bad-conduct discharge, convicted appellant, pursuant to his pleas, of wrongful use of marijuana and negligently discharging a firearm, in violation of Articles 112a and 134, Uniform Code of Military Justice, 10 USC §§ 912a and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for three months, and forfeiture of $670.00 pay per month for three months.  This case is before us for mandatory review pursuant to Article 66, UCMJ.


Appellant contends he is entitled to relief because the staff judge advocate’s post-trial recommendation (SJAR) failed to “adequately advise the convening authority on whether legal error occurred in [his] case,” and the post-trial processing of his case was “dilatory.”  We disagree.

I


In his Rules for Courts-Martial [hereinafter R.C.M.] 1105 and 1106 matters, appellant asked the convening authority to set aside the findings and sentence of his court-martial, dismiss the specifications and charges, and approve his post-trial request for an administrative discharge, pursuant to Army Regulation 635-200, Personnel Separations: Enlisted Personnel, Chapter 10 (26 June 1996).  Appellant’s request was based on allegations that his post-trial request for discharge, which he had submitted eighty-one days earlier, was not acted upon in a timely manner and that the “delay in the post-trial processing of [his] case is a cause for grave concern.”  


In the addendum to her SJAR, the staff judge advocate (SJA) repeated appellant’s allegations almost verbatim.  She closed the addendum with the following:  “I recommend that you disapprove the findings and sentence of the court-martial and dismiss the charges and their specifications.”  The convening authority approved the adjudged findings and sentence.

We disagree with appellant’s assertion that the “SJA never advised the convening authority on whether legal error occurred” in his case as required by R.C.M. 1106(d)(4).  By her recommendation, the SJA clearly agreed corrective action was required.  This is all that is required.
  United States v. Catrett, 55 M.J. 400, 407-08 (2001).  The convening authority, of course, was not bound by the SJA’s recommendation.  See R.C.M. 1107(b)(1) (“The action to be taken on the findings and sentence is within the sole discretion of the convening authority.  Determining what action to take on the findings and sentence of a court-martial is a matter of command prerogative.”); UCMJ art. 60(c); see also United States v. Hamilton, 47 M.J. 32, 35-36 (1997).  

II

The post-trial processing of appellant’s case does not warrant relief.  Appellant was sentenced on 11 September 2000.  The military judge authenticated the forty-seven page record of trial on 8 November 2000.  The SJA served her SJAR on trial defense counsel on 6 December 2000.  The trial defense counsel submitted her R.C.M. 1105/1106 matters on 12 December 2000.  The SJA submitted her addendum to the convening authority on 5 January 2001; the convening authority took action the same day.  After careful consideration of the entire record, we are satisfied that the findings and sentence are appropriate.  UCMJ art. 66(c); United States v. Bauerbach, 55 M.J. 501, 506 (Army Ct. Crim. App. 2001); United States v. Collazo, 53 M.J. 721, 727 (Army Ct. Crim. App. 2000).  


The findings of guilty and the sentence are affirmed.


Senior Judge MERCK and Judge JOHNSON concur.







FOR THE COURT:

JOSEPH E. ROSS

Colonel, JA







Clerk of Court

�  R.C.M. 1106(d)(4) states:





(4)  Legal errors.  The staff judge advocate or legal officer is not required to examine the record for legal errors.  However, when the recommendation is prepared by a staff judge advocate, the staff judge advocate shall state whether, in the staff judge advocate’s opinion, corrective action on the findings or sentence should be taken when an allegation of legal error is raised in matters submitted under R.C.M. 1105 or when otherwise deemed appropriate by the staff judge advocate.  The response may consist of a statement of agreement or disagreement with the matter raised by the accused.  An analysis or rationale for the staff judge advocate’s statement, if any, concerning legal errors is not required.  
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