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MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of attempted escape from confinement, fraudulent enlistment, desertion (two specifications), escape from confinement, rape (six specifications), larceny, wrongful appropriation of an automobile, robbery, robbery with a firearm (two specifications), housebreaking, wrongful possession of a military identification card, wrongful and willful impersonation of a non-commissioned officer, escape from custody (two specifications), indecent assault, and kidnapping (two specifications), in violation of Articles 80, 83, 85, 95, 120, 121, 122, 130 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 883, 885, 895, 920, 921, 922, 930 and 934 (1988)[hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for forty years, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for automatic review under Article 66, UCMJ.  Appellant raises six assignments of error, four of which warrant discussion.

Polygraph Examinations


Appellant asserts that the military judge erred by denying the defense an opportunity to lay a foundation for the admissibility of a Federal Bureau of Investigation (FBI) administered polygraph examination which indicated deception by one of the rape and kidnapping victims.  The defense had sought to impeach the credibility of that witness, but the military judge, relying exclusively upon the per se exclusion contained in Military Rule of Evidence 707 [hereinafter Mil. R. Evid.], denied the defense request to even attempt to lay a foundation for its admissibility.  Given the United States Supreme Court’s later decision in United States v. Scheffer, 118 S. Ct. 1261 (1998), upholding the constitutionality of Mil. R. Evid. 707 and the President’s authority to promulgate it, the military judge’s reliance on the rule was well placed.  This assignment of error is without merit.

Speedy Trial


Appellant asserts on appeal, as he did at trial, that he was denied a speedy trial.  Rule for Courts-Martial 707 [hereinafter R.C.M.] requires that an accused be brought to trial within 120 days of the earlier of (1) preferral of charges, or (2) the imposition of restraint.  While agreeing with most of the government’s chronology, appellant contests the inception date of the speedy trial clock and disputes a twenty-day period of delay.

Appellant was apprehended by civilian law enforcement authorities on 14 August 1992 for felony theft (18 U.S.C. § 661) and detained, pursuant to an order from a U.S. Magistrate, in a county jail.  While pending a psychiatric examination ordered by a U.S. Magistrate, appellant escaped from the county jail on 24 August 1992.  Appellant was recaptured by U.S. Marshals on 25 August 1992 and returned to county jail.  Appellant was indicted by a federal grand jury on 2 September 1992 for the escape (18 U.S.C. § 751(a)).  On 3 September 1992, appellant was transferred to a federal civilian confinement facility.  On 17 September 1992, the U.S. Magistrate held a hearing and found appellant mentally competent to conduct an initial appearance in federal court.  On 22 September 1992, military authorities requested that appellant be transferred to military control for military prosecution.  On 23 September 1992, the U.S. Magistrate approved the release of appellant to military custody.  On 26 September 1992, appellant was transferred to military control.  On 1 October 1992, the U.S. Attorney dismissed the indictment.  On 9 October 1992, the original charges were preferred and, on 30 October 1992, those charges were withdrawn and re-preferred.  Appellant escaped from pretrial confinement on 16 March 1993 and remained a fugitive until recaptured in San Jose, California by local police and FBI agents on 8 September 1995.  Appellant was arraigned on 6 November 1995.

Appellant asserted that the speedy trial clock started on 24 August 1992, while the government asserted that the clock started on 26 September 1992.  The military judge found that the clock started on 23 September 1992, the date appellant was made available to military officials for military prosecution.  The military judge, however, found that appellant’s escape and voluntary absence for two and a half-years was a release from restraint for a significant period (R.C.M. 707 (b)(3)(B)) and had the effect of restarting the clock on 9 October 1992, the date of preferral.  See United States v. Smith, 32 M.J. 586, 587 (A.C.M.R. 1991); United States v. Alexander, 26 M.J. 587, 588 (A.C.M.R. 1988).  We agree.

For the period of 9 October 1992 (preferral) to 16 March 1993 (escape), the military judge excluded 105 uncontested days of authorized delay and 20 additional contested days of delay (15 January – 3 February 1993).  At the conclusion of the Article 32, UCMJ, investigation on 15 January 1993, the defense requested that the investigating officer (IO) wait for certain physical evidence before making his recommendation.  The IO, to whom the convening authority had specifically delegated the authority to grant reasonable delays, complied with the defense request.  The evidence was received by the IO on 3 February 1993.  The military judge held that those twenty days were excludable delay which had been approved by competent authority, i.e., the IO pursuant to a valid delegation.

Appellant’s reliance on United States v. Thompson, 44 M.J. 598 (N.M.Ct. Crim.App. 1996), rev’d on other grounds, 46 M.J. 472 (1997), is misplaced.  In that case, the court held that, when a convening authority has specifically denied a delay and had not delegated the authority to grant delays to the Article 32 IO, the IO had no inherent authority to grant excludable delays.*  In the instant case, the IO was not acting with inherent authority, but pursuant to a specific delegation from the convening authority to grant reasonable delays.  Rule for Courts-Martial 707(c) provides, inter alia, that pretrial delays approved by the convening authority are excludable for speedy trial purposes.  There is no limitation in R.C.M. 707 on the power of the convening authority to delegate the authority to grant reasonable delays to an Article 32 IO.  Indeed, the Discussion accompanying R.C.M. 707(c) states that, prior to referral, “the convening authority may delegate authority to grant continuances to an Article 32 investigating officer.”  We need not engage in a semantic debate over whether “continuances” and “delays” are the same, because we find, as did the military judge, that the Article 32 IO granted a delay pursuant to a valid delegation of authority.  As such, these twenty days were properly excluded from the speedy trial time accountable to the government.

The convening authority specifically approved delay from 16 March 1993 (escape) to 8 September 1995 (recapture).  For the period of 8 September 1995 to 6 November 1995 (arraignment), the military judge excluded twelve uncontested days of delay.  We agree with the military judge’s calculation that the government was accountable for a total of ninety-six days between 9 October 1992 (preferral) and 6 November 1995 (arraignment) and his conclusion that R.C.M. 707 had not been violated.  This assignment of error is without merit.

Escape from Civilian Custody

In July 1992, appellant was apprehended by civilian law enforcement officials for rape, burglary and robbery and placed in Jefferson County Jail, Birmingham, Alabama, pending state criminal charges.  Appellant escaped on 25 July 1992.  On 14 August 1992, appellant was apprehended by civilian law enforcement authorities for felony theft and detained in Bexar County Jail, San Antonio, Texas, pending federal criminal charges.  Appellant escaped on 24 August 1992.  Both escapes from civilian custody were charged as violations of Article 134, UCMJ.

Appellant asserts that these offenses should have been charged under Article 95, UCMJ, citing the preemption doctrine, which “postulates that conduct prohibited by a particular Article of the Uniform Code may not, in whole or in part, be charged as conduct in violation of one of the general articles, that is Articles 133 and 134.” United States v. Bonavita, 21 U.S.C.M.A. 407, 408, 45 C.M.R. 181, 182 (1972); see MANUAL for COURTS-MARTIAL, UNITED STATES (1995 ed.), Part IV, para. 60c (5)(a) [hereinafter MCM, 1995].  We disagree.

The preemption doctrine applies only when (1) “Congress intended to limit prosecution for . . . a particular area” of misconduct “to offenses defined in specific articles of the Code,” and (2) “the offense charged is composed of a residuum of elements of a specific offense.”  United States v. McGuinness, 35 M.J. 149, 151-52 (C.M.A. 1992), citing United States v. Wright, 5 M.J. 106, 110-111 (C.M.A. 1978); see also, United States v. Curry, 35 M.J. 359, 360-61 (C.M.A. 1992).  Under Article 95, UCMJ, “custody” must be imposed by a person “authorized to apprehend” under R.C.M. 302(b), i.e., military law enforcement officials, commissioned, warrant, petty, and noncommissioned officers, and civilians officers apprehending deserters.  MCM, 1995, Part IV, para. 19c(1)(a) and (b).  Appellant’s civilian custody from which he escaped on both occasions was not imposed as a result of apprehension by any of the officials enumerated above.  Thus, appellant’s escapes from civilian custody were not chargeable under Article 95, UCMJ.  See United States v. Hunt, 18 C.M.R. 498 (A.F.B.R. 1954); Cf. United States v. Rhodes, 47 M.J. 790 (Army Ct. Crim App. 1998).  Furthermore, the Article 134, UCMJ, escapes from civilian custody were composed of two of the elements of Article 95, UCMJ, one element similar to an element of Article 95, UCMJ, and three additional elements, and was not a residuum of elements of a specific (Article 95, UCMJ) offense.  This assignment of error is without merit.

Multiplicity

On 31 July 1992, M.F., R.A. and E.P were doing their laundry at a laundromat.  E.P. went to a nearby store while M.F. and R.A. were putting the clean laundry into a car owned by Budget Rent-a-Car that had been rented by E.P..  Appellant kidnapped M.F. and R.A. and compelled them at gunpoint to drive to an isolated area where he robbed them of $34.00 cash, a driver’s license and the car.  Both M.F. and R.A. were forced to turn over some cash from their pockets.  The driver’s license, that belonged to A.H. (M.F.’s boyfriend), was stolen from M.F.’s purse.  The car was stolen from the possession of M.F. and R.A.  The government charged appellant with one specification of armed robbery of the car from the presence of M.F. and R.A. and one specification of armed robbery of the cash and driver’s license from the persons of M.F. and R.A.

At trial, the defense did not object that the two specifications were multiplicious or duplicitous, or request consolidation of the two specifications.  Pursuant to a defense motion, the military judge did instruct the members to consider the two specifications as one offense for sentencing purposes.  Appellant’s reference to the “multiple article larceny” rule (MCM, 1995, Part IV, para. 46c(1)(h)(ii)) is inapposite.  Appellant concedes that robberies of different persons at the same time and place are separate offenses (MCM, 1995, Part IV, para. 47c(5)) and that the government could have charged him with two specifications of armed robbery.  Perhaps because there were two victims (M.F. and R.A.), but four different owners (M.F., R.A., A.H. and Budget Rent-a-Car), two different possessory interests (ownership and possession) and two different methods of taking (from the person and from the presence), the government opted to charge the way it did.  This was not unreasonable.  Appellant committed two armed robberies and stands convicted of two armed robberies that accurately reflect his misconduct.  Given the “multiplicious for sentencing” windfall that appellant received on the two armed robbery offenses and the fact that eight other offenses of which appellant was convicted each independently provide for a maximum of confinement for life, we are convinced that appellant’s sentence was not affected by the government’s manner of charging.  This assignment of error is without merit.

Remaining Assignments of Error

We have considered appellant’s remaining assignments of error and the matters submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  We find that the findings of guilty are legally (Jackson v. Virginia, 443 U.S. 307 (1979)) and factually (United States v. Turner, 25 M.J. 324 (C.M.A. 1987)) sufficient.  Appellant’s sentence is appropriate.

The findings of guilty and sentence are affirmed.

Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* In Thompson, 46 M.J. at 476, the United States Court of Appeals for the Armed Forces reversed the Navy Marine Corps Court of Criminal Appeals on the issue of whether the convening authority could ratify delays granted by an Article 32 IO, but left for another day the certified question as to whether the IO had inherent authority to grant excludable delays.
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