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MEMORANDUM OPINION
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Per Curiam:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of absence without leave (three specifications), failure to obey a lawful order, use of marijuana and cocaine, possession of marijuana, and larceny in violation of Articles 86, 92, 112a, and 121 Uniform Code of Military Justice, 10 U.S.C. §§ 886, 892, 912a, and 921 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for six months, forfeiture of $737.00 pay per month for six months, and reduction to Private E1.  Pursuant to the limits of appellant’s pretrial agreement, the convening authority reduced the confinement to four months, and approved the remainder of the adjudged sentence.  Appellant also received seventy-eight days of confinement credit for pretrial confinement.  This case is before the court for review pursuant to Article 66, UCMJ.  

We agree with appellate defense counsel that appellant’s guilty plea to Specification 2 of Charge III (marijuana possession) is improvident.  We also hold that the record of trial raises substantial, unresolved questions of law and fact as to the providence of appellant’s guilty plea to Charge II and its Specification (failure to obey a lawful order).  We will set aside these two specifications and Charge II and reassess the sentence in our decretal paragraph.  

Appellant pleaded guilty to, and was found guilty of, Specification 2 of Charge III, marijuana possession.  During the providence inquiry, the military judge did not explain any of the elements of marijuana possession.  The military judge simply asked appellant what happened with regard to the marijuana possession, and appellant replied, “It was found in my two-drawer chest, Your Honor.  It was about two grams of marijuana, Your Honor ... all stems and very old.”   The military judge explained that appellant could be in possession of marijuana by having constructive custody of the drug, which means “you have it in a locker that you control or in a bedpost in your barracks room, or something like that.”  Appellant agreed that he had control over it.  The stipulation of fact states that during an inventory of appellant’s room, suspected marijuana was found in a two-drawer chest.

Appellant also pleaded guilty to, and was found guilty of, Charge II and its Specification, failure to obey a lawful order, “to sign in on non-duty days every four hours beginning at 0800 until 2200” (emphasis added).  During the providence inquiry, the military judge explained the elements of this offense.  The military judge asked appellant what happened and the following exchange occurred:

ACC:  Well, on the 28th, Your Honor, after retiring from work, I signed in after work, after the duty day was over.  I signed in one time and then I decided to retire for that night, Your Honor.  I retired to my barracks room and went to sleep and I failed to sign in the rest of the four hours, Your Honor.

MJ:  Do you believe that you had any kind of a lawful excuse for not signing in when you were supposed to?
ACC:  No, I do not, Your Honor.  I believed that, if I signed in and said I was retiring ... I believed that I wouldn’t have to sign in any more.

MJ:  Well, but did you know that was a contradiction of the direction to sign in until 2200?

ACC:  Yes, Your Honor.

(emphasis added).

The stipulation of fact does not address whether 28 September 2002 was a duty day and whether appellant had to sign in if he was sleeping in his barracks room.
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996) (citations omitted).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning it.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996) (citing United States v. Higgins, 40 M.J. 67, 68 (C.M.A. 1994); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980); and Rule for Courts-Martial [hereinafter R.C.M.] 910(e)).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Garcia, 44 M.J. at 498 (citing UCMJ art. 45(a) and R.C.M. 910(h)(2)); see also Davenport, 9 M.J. at 367.  Furthermore, when such inconsistent matters “reasonably raise[] the question of a defense . . . it [is] incumbent upon the military judge to make a more searching inquiry to determine the accused's position on the apparent inconsistency with his plea of guilty.”  United States v. Timmins, 21 U.S.C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).
Our superior court, in United States v. Perron, 58 M.J. 78, 81-82 (C.A.A.F. 2003), reaffirmed the commitment of the military justice system to a careful, thorough providence inquiry stating:

The military justice system imposes even stricter standards on military judges with regards to guilty pleas than those imposed on federal civilian judges.  See United States v. Outhier, 45 M.J. 326, 331 (C.A.A.F. 1996) (noting that Article 45(a), UCMJ, 10 U.S.C. § 845(a) (2002), requires military judges, unlike civilian judges, to resolve inconsistencies and defenses during the providence inquiry or “the guilty plea[] must be rejected”).  In United States v. Care, this Court imposed an affirmative duty on military judges, during providence inquiries, to conduct a detailed inquiry into the offenses charged, the accused’s understanding of the elements of each offense, the accused’s conduct, and the accused’s willingness to plead guilty.  18 [U.S.]C.M.A. at 541-42, 40 C.M.R. [at 253-54].

“Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  Outhier, 45 M.J. at 331 (citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  

With regard to the providence of appellant’s guilty plea to marijuana possession, in addition to failing to explain the elements of this offense, the military judge never asked appellant whether he knowingly possessed the marijuana found in his dresser, how it got into his dresser, or how he knew the substance found in the search was marijuana.  See United States v. Negron, 60 M.J. 136, 143 (C.A.A.F. 2004) (urging military judges to avoid use of leading questions, resulting in yes and no answers, during providence inquiries).
As to the failure to obey his unit commander’s order to sign in on non-duty days, the military judge did not resolve the apparent inconsistency between appellant’s statement that 28 September 2002 was a duty day and the limitation of the sign-in order to non-duty days.  

We hold that with respect to both offenses the providence inquiry has an inadequate factual basis to meet the requirements of Care, Article 45(a), UCMJ, and R.C.M. 910(e).  See United States v. Jordan, 57 M.J. 236, 238-39 (C.A.A.F. 2002).  
The issues personally specified by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit.  The findings of guilty of Charge II and its Specification and Specification 2 of Charge III are set aside and dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, forfeiture of $737.00 pay per month for three months, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.
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