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MEMORANDUM OPINION

-----------------------------------------
PLACKE, Judge:*

Pursuant to his pleas, appellant was convicted by a military judge sitting as a general court-martial of wrongfully giving an alcoholic beverage to a minor, indecent assault, indecent liberties with a child and indecent language to a child in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  He was sentenced to a dishonorable discharge, reduction to the grade of Private E1, forfeiture of all pay and allowances and confinement for sixty-one months.  The convening authority approved only so much of the sentence as provided for a dishonorable discharge, reduction to the grade of Private E1, forfeiture of all pay and allowances and confinement for thirty-six months.


The appellant challenges the providence of his guilty plea to a violation of the 25th Infantry Division (L) and USARHAW Regulation 210-8, which prohibits soldiers from giving alcoholic beverages to minors.  The basis for this assigned error is the contention that the regulation expired on 15 June 1997 and was never properly extended.  Thus, the appellant now contends that his act of giving an alcoholic beverage to a minor on 29 June 1997 did not violate the regulation.  We find the contention to be without merit and further find that appellant providently pleaded guilty to violating the regulation.


The appellant raises his assertion concerning the regulation’s validity for the first time on appeal.  The appellant’s argument is completely contrary to the position that he took when he entered his plea in the trial court.  At the appellant’s court-martial, the assistant trial counsel pointed out to the military judge that the regulation had expired on its face but had been extended to make it effective.  During the providence inquiry, the military judge specifically asked appellant’s trial defense counsel if he had checked the regulation thoroughly and was convinced that the regulation was lawful.  The trial defense counsel responded that the regulation was lawful as he had “litigated this matter in a previous trial.”  Pursuant to the military judge’s request, the trial counsel obtained a copy of the extension and appended it to the record as an appellate exhibit.  During the providence inquiry, appellant specifically admitted that the regulation in question was a valid lawful regulation at the time he committed these offenses, that it was promulgated by the commanding general, and that he had a duty to obey it.


Rule for Courts-Martial 910(j) [hereinafter R.C.M.], provides quite clearly that a plea of guilty which results in a finding of guilty waives any objection, whether or not previously raised, with respect to the factual issue of whether the appellant was guilty of the offense.  Admittedly, there are ambiguities raised on the face of the extension filed in the record.  The extension was signed by Sergeant First Class (SFC) Martha L. Walsh as Acting Chief, Administrative Services Division.  It is unclear whether she had authority to sign for the commander or at his direction.  These ambiguities are not fatal to a guilty plea because by that plea the appellant admits that the regulation was lawful and that it was properly extended in this case.  United States v. Bartel, 32 M.J. 295, 296 (C.M.A. 1991).  As expressed in Bartel, the simple reason we reject the strict construction model put forth by the appellant is that he pleaded guilty.  The appellant simply cannot fail to challenge the factual basis for the offense at the guilty plea when afforded the opportunity to do so and then turn around on appeal and raise the same factual issue which he refused to address in the trial court.  That is the precise reason that the waiver provision contained in R.C.M. 910(j) was enacted.  We find that any factual question concerning the authority of SFC Walsh to sign the extension was waived by the appellant’s guilty plea.


We have considered the errors raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

Accordingly, the findings of guilty and the sentence are affirmed.


Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Judge Allan L. Placke took final action in this case prior to his release from active duty.
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