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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of absence without leave, larceny (five specifications), wrongful appropriation, forgery (two specifications), uttering checks without sufficient funds (four specifications), fraud against the United States, conduct unbecoming an officer and a gentleman (three specifications), and wrongfully soliciting a soldier to remove a record from his personnel file, in violation of Articles 86, 121, 123, 123a, 132, 133, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 921, 923, 923a, 932, 933, and 934 [hereinafter UCMJ].


In this Article 66, UCMJ, appeal, appellant asserts, inter alia, that his guilty plea to the two forgery specifications was improvident because the signatures of his battalion and brigade commanders on falsified documents recommending his release from active duty did not impose a legal liability on the purported signers.  During the providence inquiry, the military judge advised appellant that these signatures would impose a legal liability on his battalion and brigade commanders because the documents contained false information and would, if the signatures were genuine, have exposed his commanders to criminal liability for making false official statements.

Government appellate counsel acknowledges that appellant’s position has merit, but asks this court to apply the closely related offense doctrine* and to affirm convictions of making false official statements or conduct unbecoming an officer and a gentleman in lieu of the forgery convictions.  Under the facts of this case, we will dismiss the forgery charge and its specifications but will not apply the closely related offense doctrine.  While appellant’s overall conduct in conjunction with the forged documents is no doubt conduct unbecoming an officer and a gentleman, we are satisfied that the criminal aspects of appellant’s conduct with respect to these falsified documents have been fully captured in his convictions for using these documents to file a fraudulent claim (Charge IV and its Specification) resulting in the larceny of $261.00, military property of the United States Government (Specification 3 of Charge I).

We have considered appellant’s remaining assignments of error and the matters he personally submitted pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The adjudged sentence consists of confinement for five years, forfeiture of all pay and allowances, and a dismissal.  The convening authority suspended the confinement in excess of thirty months for a period of thirty months, but otherwise approved the adjudged sentence.  Reassessing the adjudged sentence under the criteria in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), we are satisfied that even without the forgery convictions the adjudged sentence would have been at least of the magnitude of the unsuspended portion of the sentence approved by the convening authority.

The findings of guilty of Charge II and its Specifications are set aside, and Charge II and its Specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of Sales, the errors noted, and the entire record, the court affirms only so much of the sentence as provides for confinement for thirty months, forfeiture of all pay and allowances, and a dismissal.

Senior Judge TOOMEY and Judge HARVEY concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* See United States v. Bivins, 49 M.J. 328, 333 (1998) (affirming a conviction of dereliction of duty where the appellant pleaded guilty to the charged offense of violating a lawful general order).
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