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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to her pleas, the appellant was convicted by a military judge sitting as a general court-martial of ten specifications of larceny, eight specifications of forgery, and two specifications of stealing mail matter, in violation of Articles 121, 123, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 921, 923, and 934 (1988)[hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge.


The appellant was a unit mail clerk in Korea.  She took an envelope containing a credit card out of the unit mailroom, and used it for various purchases by forging the name of the credit card holder.  The card had been mailed to a soldier who had returned to the United States several months earlier.  Approximately one month later she stole another envelope and credit card mailed to the same soldier.  

In essence, the appellant stole a container (a letter) and its contents (a credit card) from the mail room on two different occasions.  Each time her intent to steal (mens rea) coincided with removal of the letters (asportation) and their contents from the mailroom.  Each occasion involved but one act or transaction.  

The appellant contends the two mail offenses charged under Article 134, UCMJ, were multiplicious with their corresponding specifications of larceny of the credit card under Article 121, UCMJ.  At trial, however, she pleaded guilty and did not object to the separate charges.  While we could apply waiver, we are not required to do so.  See United States v. Evans, 28 M.J. 74 (C.M.A. 1989).  

Several observations are pertinent.  We note that the offenses were not charged under Article 134, clause three, presumably because of concerns about the extraterritorial application of mail offenses under the United States Code.  See Manual For Courts-Martial, United States (1995 edition), Part IV, para. 60(c)(4)[hereinafter MCM, 1995].  Both the Article 121 and Article 134, UCMJ, specifications specifically alleged in pertinent part that the appellant “did . . . 

steal . . . one credit card.”  The discussion of the Article 134 offense in the Manual for Courts-Martial, including the definition of mail matter, covers the credit card itself and further states that larceny is a lesser-included offense.  See MCM, 1995, Part IV, para. 93c and 93d.  Cf. United States v. Lloyd, 46 M.J. 19, 23-24 (1997)(if facially duplicative, specifications are multiplicious).  Congress has not clearly expressed its intent concerning multiple convictions under Article 121 and Article 134 (clause one or two) for a single act or transaction of this type.  Finally, under similar circumstances, this court has found the offenses to be multiplicious for findings.  United States v. Fowler, ARMY 9500396 (Army Ct. Crim. App. 17 June 1996)(unpub.).  Consequently, on the unique facts of this case, and in an abundance of caution, we will dismiss the corresponding Article 121, UCMJ, specifications.(
The findings of guilty of Specifications 1 and 2 of Charge I are set aside and those specifications are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the errors noted and the entire record, and in applying United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence. 







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

( This opinion is applicable only to the facts of this case.  The government appellate brief presents arguments that may prevail in other circumstances.  
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