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MEMORANDUM OPINION
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CARTER, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion, disobeying a noncommissioned officer, unpremeditated murder, larceny, wrongful appropriation, aggravated assault (four specifications), assault consummated by a battery, and carrying a concealed weapon, in violation of Articles 85, 91, 118, 121, 128, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 891, 918, 921, 928, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for fifty-six years, forfeiture of all pay and allowances, and reduction to Private E1.  The case is before the court for review under Article 66, UCMJ.


We find no merit to appellant’s two assignments of error or the matters personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  An error in the convening authority’s action, although not raised by appellant, does warrant comment.


The staff judge advocate recommended that the convening authority “approve the sentence as adjudged and, except for the dishonorable discharge, order it executed.”  Subsequently, the acting staff judge advocate concurred in that recommendation in an addendum.  Contrary to those recommendations, the action that the convening authority signed stated that “the sentence is approved and will be executed.”  The record contains no subsequent orders, however, purporting to execute appellant’s adjudged dishonorable discharge.


A convening authority has no authority to order the immediate execution of a punitive discharge at the time of initial action on a court-martial unless the accused waives appellate review or withdraws his appeal.  UCMJ art. 71(c); Rule for Courts-Martial [hereinafter R.C.M.] 1113(c).  In this case, appellant did not waive or withdraw appellate review of his case.  UCMJ art. 61; R.C.M. 1110.   Accordingly, that portion of the convening authority’s action purporting to order the immediate execution of appellant’s adjudged and approved dishonorable discharge was without authority and therefore a nullity.  See United States v. Renaud, 19 M.J. 313 (C.M.A. 1985) (summary disposition); United States v. Caver, 41 M.J. 556, 565 (N.M.Ct.Crim.App. 1994); United States v. McGee, 30 M.J. 1086, 1088 (N.M.C.M.R. 1989); United States v. Kennedy, 12 M.J. 620, 624 (N.M.C.M.R. 1981); United States v. Johnson, 39 C.M.R. 944, 947 (A.F.B.R. 1968).  Because appellant was not actually discharged, no additional corrective relief is required.  UCMJ art. 59(a).  In all other respects, the action is legally effective to approve the adjudged sentence and, except for the dishonorable discharge, to order it executed.


Subject to the foregoing, the findings of guilty and the sentence are affirmed.


Senior Judge CHAPMAN and Judge STOCKEL concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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