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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

CARVER, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of misprision of a felony, in violation of Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934.  The appellant was sentenced to a bad-conduct discharge, confinement for 120 days, and reduction to pay grade E-1.  Pursuant to a pretrial agreement, the convening authority approved the sentence as adjudged, but suspended all confinement in excess of 51 days (time served).  


The appellant asserts that that his plea of guilty was improvident, that the sentence was inappropriately severe, and that the post-trial processing delay was excessive.  


After carefully considering the record of trial, the appellant’s assignments of error, and the Government’s response, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Overview of the Facts

At an off-base apartment in Okinawa, Japan, a fight broke out between two groups of Marines.  The appellant was in a group of three that included Lance Corporal (LCpl) Archey.  After the fight ended and on the way back to their barracks aboard Marine Corps Air Station, Futenma, LCpl Archey said that, during the fight, he had stabbed one of the other Marines.  At the barracks, LCpl Archey showed the 3" to 4" bladed knife to the appellant.  The next day, the appellant saw the knife still out and hid it in his uniform pocket.  Four days later, law enforcement agents searched the appellant's barracks room and found the knife in the appellant's uniform pocket. 


The appellant pled guilty to misprision of a felony by wrongfully concealing the offense of aggravated assault with a knife by taking the knife and hiding it in his uniform in his wall locker and failing to make the same known to military authorities as soon as possible.  

Providence Inquiry

Misprision of a Felony

In his first assignment of error, the appellant contends that his plea of guilty should have been rejected because the military judge did not establish that LCpl Archey was not acting in self-defense when he assaulted LCpl Webb.  We decline to grant relief.


A military judge shall not accept a plea of guilty without making sufficient inquiry of the accused to establish that there is a factual basis for the plea.  Art. 45(a), UCMJ; United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  Before accepting a guilty plea, the military judge must explain the elements of the offense and ensure that a factual basis for the plea exists.  United States v. Faircloth, 45 M.J. 172, 174 (1996); United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Mere conclusions of law recited by the accused are insufficient to provide a factual basis for a guilty plea.  United States v. Jordan, 57 M.J. 236, 239 (2002)(citing United States v. Outhier, 45 M.J. 326, 331 (1996)).  "[T]he accused must be convinced of, and able to describe all the facts necessary to establish guilt."  Rule for Courts-Martial 910(e), Manual for Courts-Martial, United States (2000 ed.), Discussion.  To impart the seriousness of the Care inquiry, an accused is questioned under oath about the offenses to which he has pled guilty.  R.C.M. 910(e).


Likewise, a military judge "may not arbitrarily reject a guilty plea."  United States v. Penister, 25 M.J. 148, 152 (C.M.A. 1987).  When the accused reasonably raises a defense, the military judge must resolve the defense with the accused.  United States v. Timmons, 21 C.M.A. 475, 479, 45 C.M.R. 249, 253 (1972).  However, a guilty plea will not be overturned on the mere possibility of a defense.  United States v. Olinger, 50 M.J. 365, 367 (1999).  We will not speculate as to the existence of facts that might invalidate the plea.  United States v. Johnson, 42 M.J. 443, 445 (1995).  The standard of review to determine whether a plea is provident is whether the record reveals a substantial basis in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  The factual issue of guilt is ordinarily waived by a voluntary plea of guilty.  The only exception to the general rule of waiver is if an error is materially prejudicial to a substantial right of the appellant.  Art. 59(a), UCMJ; R.C.M. 910(j).


In our review of the record, we have determined that the military judge accurately listed the elements and explained the definitions of the misprision offense and the underlying felony of aggravated assault.  We have also determined that the appellant indicated a clear understanding of the elements and definitions and stated that the elements correctly described the offense he committed. 


The first element of misprision of a felony as it applies to this case is: "that the felony of aggravated assault with a dangerous weapon was actually committed by Lance Corporal Dave M. Archey, at Okinawa, Japan, on 17 June 2001."  Record at 11.  We agree with the appellant that if he believed that LCpl Archey was acting in self-defense when he stabbed LCpl Webb with a knife, then the appellant could not properly plead guilty to the offense.  However, after a thorough review of the guilty plea inquiry, we are convinced that the issue was appropriately resolved. 


During the plea inquiry, the appellant said that he agreed that LCpl Archey did commit the offense of aggravated assault with a knife by stabbing LCpl Webb, although he did not see the assault himself.  


The appellant said that, on the evening of 17 June 2001, he was with LCpl Archey and LCpl King in an off-base apartment in Okinawa, Japan.  LCpl Webb and his friends came in and started a fight.  LCpl Webb threw the first punch and hit the appellant.  During the fight, LCpl Archey stabbed LCpl Webb with a knife.  At that point, the military judge advised the appellant that he had raised the issue of self-defense.  The trial defense counsel requested a short recess to discuss the matter with the appellant.  


After the recess, the military judge advised the appellant that if the defense of self-defense applied, he could not accept the plea of guilty.  Then he continued with the providence inquiry.  The appellant said that the incident started when a Marine named Snyder and a friend of his came over to the apartment to complain about the light coming from the open apartment door.  Snyder and his friend left the apartment, but returned shortly thereafter with LCpl Webb and another Marine, for a total of four Marines in the second group.  


Some or all of the four members of the second group then assaulted all three members of the appellant's group.  The appellant said that the second group used their fists and also picked up bottles in the apartment.  The appellant did not state if the bottles were actually used in the fight.  The appellant said that LCpl King, from his group, told the appellant that he was hit with brass knuckles.  None of the appellant's group had a reasonable opportunity to withdraw from the apartment to avoid the fight.  As soon as the fight started, the lights went out.  The appellant tried to fight back, but he was lying on the floor most of the time.  Since the lights were out and the appellant was on the floor most of the time, he did not see much of the fight.  In particular, he did not see anyone use a weapon.  


On the way back to the barracks, LCpl Archey told the appellant that he had stabbed someone.  The appellant denied that LCpl Archey did so to defend the appellant, but he didn't know if LCpl Archey stabbed LCpl Webb in his own self-defense or not.  Back at the barracks, LCpl Archey showed the appellant the knife he had used.  It was a large knife with a 3" to 4" blade.  


The next morning, the appellant saw the knife and picked it up.  He put it in his Service Alpha blouse pocket to hide it, to prevent anyone else from finding it, and to hide the fact of the assault and their participation in it.  At the time he hid the knife, he did not believe that LCpl Archey was in any way justified in using the knife during the fight.  On 22 June, law enforcement authorities searched the barracks room and found the knife still in the appellant's uniform.


Since the appellant stated that he did not know if LCpl Archey was acting in self-defense or not, the military judge granted another recess so that the appellant and his counsel could discuss the matter.  Afterward, the trial defense counsel advised the military judge that the appellant still desired to plead guilty and would explain the situation further.  


The appellant then said that all of them were sober throughout the fight; none had been drinking alcohol.  After the fight ended and after the second group departed, the appellant and his friends drove back to the barracks.  On the way back, LCpl Archey told the appellant that he had stabbed one of the other Marines and said, "I got one of them."  Record at 25.   


The appellant said that when he hid the knife, he did not think that LCpl Archey was justified at all in using the knife in the fight because "[n]o weapons were used.  I didn't see any weapons that day.  I didn't see them pull any weapons out."  Id.  The appellant said that it was when he was interviewed after 22 June (presumably by law enforcement personnel) that he first heard that the second group had used bottles and that LCpl King said that someone using a set of brass knuckles had assaulted him.  The appellant said that if he had had a knife that evening, he would not have been justified in using it during the fight because the fight appeared to be a "normal" fistfight.  Id. at 27.  The appellant said that he concealed LCpl Archey's knife because he knew that LCpl Archey had done something wrong so he hid it to conceal what happened and to avoid getting caught.  He did not believe that LCpl Archey had used the knife to defend himself.  


The trial defense counsel said that he and the appellant had read all of the law enforcement reports and concluded that, based on what the appellant said happened and on the reports of investigation, LCpl Archey was not justified in using the knife in self-defense that evening.  The appellant then agreed that, when he hid the knife, he did not believe that LCpl Archey had acted in self-defense.  Id. at 31.  The appellant also said that he did not believe that LCpl Archey had brandished the knife to deter others.  Id. at 39. 


The appellant cites the case of United States v. Martinez, 40 M.J. 426, 430 (C.M.A. 1994) for the proposition that "fists and shod feet used by multiple assailants can constitute a means likely to produce death or grievous bodily harm and entitle the person being attacked to use deadly force."  Appellant's Brief of 27 Sep 2002 at 6-7.  While that is certainly the law, the appellant never said that LCpl Archey used the knife to defend himself or anyone else from being hit by a bottle or with brass knuckles.  In fact, after taking a recess to discuss the matter with his trial defense counsel and to review the reports of investigation, the appellant stated that, both at the time he hid the knife and also at trial, he did not believe that LCpl Archey was justified in stabbing another Marine because the victim and the other Marines did not use any weapons during the fight.  The appellant also denied that LCpl Archey threatened the use of deadly force in order to deter others.   


Since there is no substantial basis in law and fact for questioning the appellant’s plea of guilty, we decline to grant relief.

Sentence Appropriateness

In his second assignment of error, the appellant asserts that his sentence is inappropriately severe and he requests that we, therefore, disapprove the bad-conduct discharge.  We decline to grant relief.


"Sentence appropriateness involves the judicial function of assuring that justice is done and that the accused gets the punishment he deserves."  United States v. Healy, 26 M.J. 394, 395 (C.M.A. 1988).  This requires “‘individualized consideration'" of the particular accused “‘on the basis of the nature and seriousness of the offense and character of the offender.'"  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982)(quoting United States v. Mamaluy, 10 C.M.A. 102, 106-07, 27 C.M.R. 176, 180-81 (1959)).


The appellant points out that he used poor judgment in an effort to assist another Marine, but that he did not initiate an assault or stab anyone with a deadly weapon.  He previously had good proficiency and conduct marks of 4.4 and 4.1 respectively.  The military judge strongly requested that the convening authority consider suspending the bad-conduct discharge.


On the other hand, actively concealing a felony is a serious offense.  He hid the knife for some four days after the incident until law enforcement personnel found it during a search.  The appellant admitted that he did so to prevent anyone from finding the knife and to keep from getting caught.  The appellant was only on active duty for about two years at the time of trial, yet he had already received nonjudicial punishment for violating an order and breaking restriction.


After reviewing the entire record, we find that the sentence is appropriate for this offender and his offense.  Healy, 26 M.J. at 395-96; Snelling, 14 M.J. at 268.  Granting sentence relief at this point would be to engage in clemency, a prerogative reserved for the convening authority.  Healy, 26 M.J. at 395-96.

Post-Trial Processing Delay

Finally, in a summary assignment of error, the appellant contends that we should disapprove the bad-conduct discharge due to unexplained delay of over nine months from the date of trial until receipt of the record of trial by this court.  Given the absence of any claim or evidence of prejudice, or any other basis for relief, we conclude that the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  United States v. Tardif, 57 M.J. 219, 224 (2002); United States v. Bigelow, 57 M.J. 64, 69 (2002); United States v. Williams, 55 M.J. 302, 305 (2001); United States v. Jenkins, 38 M.J. 287, 288 (C.M.A. 1993).  

Conclusion

Accordingly, the findings of guilty and sentence, as approved on review below, are affirmed.


Senior Judge PRICE and Judge BRYANT concur.






   For the Court






   R.H. TROIDL 






   Clerk of Court
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