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MEMORANDUM OPINION
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CURRIE, Judge:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of housebreaking with intent to commit indecent assault (three specifications), indecent acts with another (two specifications), and indecent assault, in violation of Articles 130 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 930 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for twenty-two months, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant also received 116 days of confinement credit.  This case is before the court for review pursuant to Article 66, UCMJ.  Appellant has submitted multiple assignments of error.  Two warrant discussion; one warrants partial relief.


Appellant contends the evidence is factually and legally insufficient to sustain his conviction of the housebreaking offenses because he lacked the specific intent to commit a criminal offense, i.e., indecent assault, at the time of the unlawful entry.
  He also argues that parts of the trial counsel’s cross-examination of appellant constituted prejudicial error.

THE HOUSEBREAKING OFFENSES

FACTS

Appellant was an Advanced Individual Training (AIT) student.  Barracks for male and female AIT students were segregated by floor.  The third floor, reserved for female students, was off limits to males.  

During the early morning hours of 16 February 1998, appellant and several other male students visited the third floor of their barracks.  Appellant was, as he admitted, looking for sex, and hoped for a consensual liaison with Private First Class (PFC) D, a female AIT student with whom he had flirted on occasion.  

Over the course of an hour or so, appellant entered the rooms of three female students, Private E1 (PVT) V and Private E2 (PV2) K, and PFC D, without their permission and while they slept.    

After entering PVT V’s room, appellant woke her by kissing and biting her ear and kissing her neck.  He momentarily held her by leaning over her and placing his hands on her left arm; after releasing her, he sat on her bed and asked her why she didn’t want to “be with him” (a euphemism for sex) or one of his friends.  She told him she did not like him and that she had a boyfriend.  This conversation continued for no more than twenty to thirty minutes.  Private V then complained about appellant’s behavior to the fireguard, PV2 C.  Appellant was convicted of housebreaking and indecent acts with PVT V.  

Undeterred, appellant and four other male students then entered PV2 K’s room.  Appellant woke her by poking her and whispering in her ear that she had fireguard.  Private K, groggy from sleep, denied she had fireguard and then heard laughter.  Appellant bent over her and kissed her neck.  She told the intruders to leave as she did not want to get in trouble for having men in her room, but they ignored her protests.  Appellant told her to relax and sat next to her head on the edge of her bed.  Appellant touched her breast outside her T-shirt.  She called out to PV2 C, who was walking by, and then felt appellant touch her on her breast and stomach.  The other male students touched her as well.  Appellant and his cohorts left shortly thereafter, laughing.  Appellant was convicted of housebreaking and indecent assault for this incident.                

Appellant next went to PFC D’s room.  He woke her by lifting the bed covers from her head and laughing.  They talked briefly and then he left to see a friend.  Private First Class D went back to sleep, not expecting appellant to return.  Appellant came back, woke her up, and talked to her.  He then kissed her along her neck and ears and touched her breast.  Private First Class D testified she did not want or consent to appellant’s attention as she was afraid she would get in trouble by having a man in her room; ultimately, however, they had consensual sexual intercourse.  Appellant was convicted of housebreaking and indecent acts with PFC D.  The latter offense was based on the fact that appellant knew a fellow male AIT student was in PFC D’s room during part of the time he and PFC D had sex.

LAW

The test for factual sufficiency under Article 66(c), UCMJ, “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, [this court is] convinced of the accused’s guilt beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987).  The test for legal sufficiency “is ‘whether after viewing the evidence in the light most favorable to the prosecution, any rationale trier of fact could have found the essential elements of the crime beyond a reasonable doubt.’”  United States v. Pabon, 42 M.J. 404, 405 (1995) (quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979)) (last emphasis added in Pabon); see also United States v. Henderson, 52 M.J. 14 (1999), cert. denied, 528 U.S. 1159 (2000).

DISCUSSION

Appellant first argues the evidence is insufficient to prove he intended to commit any crime upon entering any of the rooms.  We disagree regarding the offenses involving PVT V and PV2 K.  We may infer intent “‘from the totality of circumstances’ including ‘the nature, time, or place of’ appellant’s ‘acts before and during’ the crime alleged.”  United States v. Webb, 38 M.J. 62, 69 (C.M.A. 1993) (quoting Goldman v. Anderson, 625 F.2d 135, 137 (1980)); see Manual for Courts-Martial, United States, Part IV, para. 56c(2); cf. United States v. Peterson, 47 M.J. 231, 234 (1997) (Peterson had entered the victim’s darkened room at 0230 as she slept, got into her bed, and fondled her breasts; the court, rejecting his attack on his guilty plea to housebreaking with the intent to commit indecent assault, noted that “[f]requently, as here, the conduct of an accused is sufficiently focused and direct as to amply demonstrate a particular mens rea or other state of mind.”).  Appellant entered the rooms of PVT V and PV2 K while he was on the prowl for sex and as they slept.  He woke them by touching and kissing them without their consent.  With PV2 K he went further and touched her breast and abdomen.  Appellant’s conduct before and after he unlawfully entered their rooms establishes his intent beyond a reasonable doubt.  

Appellant also argues that the members’ findings regarding PVT V are inconsistent and, therefore, his conviction for housebreaking cannot stand.  In addition to housebreaking with the intent to commit indecent assault, appellant also was charged with indecently assaulting PVT V, but convicted of the lesser-included offense of indecent acts with PVT V.  He contends, therefore, that the members could not properly infer that appellant intended to indecently assault PVT V when he entered her room.          

We disagree.  The members were not precluded from convicting appellant of housebreaking merely because they did not convict him of indecent assault.  See United States v. Smith, 4 M.J. 809, 811-12 (A.F.C.M.R. 1978) (following the majority rule in state and federal courts that an “inconsistency in the jury verdict does not warrant setting aside findings of guilty sustained by the evidence”; accused was acquitted of larceny but convicted of housebreaking with the intent to commit larceny); United States v. Speer, 36 M.J. 997, 1000 n.2 (A.C.M.R. 1993) (finding of not guilty to conspiracy to distribute cocaine not inconsistent with a finding of guilty of distribution of the same cocaine by aiding and abetting).                   

After carefully reviewing the entire record and exercising our Article 66(c), UCMJ, authority, we find that appellant harbored the specific intent to indecently assault PVT V and PV2 K when he unlawfully entered their rooms.  Therefore, we are satisfied, beyond a reasonable doubt, of the legal and factual sufficiency of Specifications 1 and 2 of Charge IV.  Jackson, 443 U.S. at 319; Turner, 25 M.J. at 324-25.     

We are not convinced, however, that appellant intended to commit an offense when he first entered PFC D’s room.  Although appellant entered PFC D’s room without permission as she slept, his stated intent was to sexually consummate, presumably consensually, their flirtatious relationship, not assault her.  His behavior immediately after he entered PFC D’s room is not inconsistent with his stated intent.  While some of his behavior during his second visit may have been criminal, we are not convinced that he specifically intended to commit an offense when he entered her room.  We will, therefore, affirm the lesser-included offense of unlawful entry.  United States v. Love, 4 U.S.C.M.A. 260, 261-62, 15 C.M.R. 260, 261-62 (1954); United States v. Fayne, 26 M.J. 528, 532 (A.F.C.M.R. 1988).

THE CROSS-EXAMINATION OF APPELLANT

Appellant, citing United States v. Jenkins, 54 M.J. 12 (2000), argues the trial counsel committed plain error during his cross-examination of appellant when he asked whether various witnesses, including two Criminal Investigation Command (CID) agents, lied when they gave testimony inconsistent with his.  We disagree.


In Jenkins, our superior court adopted the basic principle of United States v. Richter, 826 F.2d 206, 208 (2nd Cir. 1987), that it “is improper for a prosecutor to compel a defendant to state that the law enforcement officers testifying against him or her are lying[, but that] each case must be analyzed to determine if the improper cross-examination was prejudicial.”  Jenkins, 54 M.J. at 17 (citations omitted).  


Assuming trial counsel’s questions were improper, we test for prejudice and find none.  As the trial defense counsel stated during his voir dire of the members, opening statement, and closing argument, this was a case about “lies.”  Appellant’s defense was that the witnesses against him lied.  During cross-examination, his counsel explored in detail their motives to lie.  Appellant claimed his victims lied to avoid getting into trouble themselves, i.e., having men in their rooms in violation of unit policy; that PV2 C, the fireguard who witnessed some of appellant’s misconduct, lied to avoid getting into trouble for letting male soldiers on the floor; and that the CID agents who took appellant’s confession lied to save its admissibility and credibility.  Under the circumstances of this case, appellant’s responses did no more than reinforce his counsel’s arguments, and we find that any error did not materially prejudice appellant’s substantial rights.  UCMJ art. 59(a).         


We have carefully considered the remaining assignments of error
 and those matters personally specified by appellant pursuant to United States v. Grostefon, 12 M.J. 413 (C.M.A. 1982), and find them to be without merit.  


The court affirms only so much of the findings of: 


Specification 2 of Charge IV as finds that appellant did, on or about 16 February 1998, unlawfully enter the barracks room of Private D, the property of the United States, in violation of Article 134, UCMJ; and


Specification 1 of Charge V as finds that appellant did, on or about 16 February 1998, wrongfully commit indecent acts with Private V by holding her down on her bunk, kissing her neck and ears, and touching her arm, in violation of Article 134, UCMJ.

The remaining findings of guilty are affirmed.  Reassessing the sentence of the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.  

Judge VOWELL( and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� The elements of housebreaking are:





	(1)  That the accused unlawfully entered a certain building or structure of a certain other person; and 





	(2)  That the unlawful entry was made with the intent to commit a criminal offense therein.  





Manual for Courts-Martial, United States, [hereinafter MCM] Part IV, para. 56(b).   


�  Appellant also questions the legal and factual sufficiency of his conviction of indecent acts with PVT V (Specification 1 of Charge V).  We agree, as does the government, that there is no evidence appellant touched PVT V’s breast, as alleged in the specification.  We will take corrective action in our decretal paragraph.  We are convinced, however, beyond a reasonable doubt of appellant’s guilt of this offense.  Appellant’s acts were wrongful, indecent, and prejudicial to good order and discipline.  MCM, Part IV, para. 90(b).  Appellant woke PVT V in the middle of the night in her bed by kissing and biting her ear, kissing her neck, and then asking her why she didn’t want to “be with him or his friend,” i.e., have sex with them.  These circumstances establish the indecent nature of appellant’s acts beyond a reasonable doubt.  See United States v. Johnson, 14 M.J. 1029 (A.C.M.R. 1982) (one soldier kissing another with whom he was only casually acquainted on the neck and making a sexual remark was, under the circumstances, indecent).  





( Judge Vowell took final action prior to her reassignment.
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