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-----------------------------------------

MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


Pursuant to his pleas, Private Hermosilla was convicted of attempted larceny (three specifications); conspiracy to commit the offenses of forgery, larceny, and uttering of worthless checks; larceny (eight specifications); forgery (six specifications); and delivering a worthless check, in violation of Articles 80, 81, 121, 123, and 123a, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 881, 921, 923, 923a [hereinafter UCMJ].  The convening authority approved so much of the adjudged sentence as provided for a dishonorable discharge, confinement for thirty-five months, and the forfeiture of all pay and allowances.


Appellant’s crime spree began with the theft of a fellow soldier’s Gortex jacket from the motor pool.  In the pocket of the jacket were the victim’s military identification card and his Rhode Island driver’s license.  The government charged Private Hermosilla with the theft of the military property (Gortex jacket and identification card) in one specification and the theft of the driver’s license in a separate specification.  Trial defense counsel made no objection to the government’s method of charging at trial.


On appeal, appellant, citing United States v. Martin, 36 M.J. 315 (C.M.A. 1993), asks this court to consolidate these specifications and reassess the sentence.  As all of the articles were taken contemporaneously, and the record of trial does not show that the appellant formed the requisite intent to steal the identification card and driver’s license at a different time, we will grant his request.  See also Manual For Courts-Martial, United States (1995 edition), para 46c(1)(h)(ii).


In a second assignment of error, appellant argues that the application of Article 57(a)(1), UCMJ to his case would violate the ex post facto clause of the U.S. Constitution.  See United States v. Gorski, 47 M.J. 370 (1997).  Appellant’s sentence as approved by the convening authority and affirmed by this court was lawful.  If appellant’s sentence was executed in an unlawful manner, his remedy is administrative in nature.  See Gorski, 47 M.J. at 375-76 (Cox, C.J., concurring and commenting).  Appellant may obtain judicial relief only after exhausting the administrative procedures established by the Defense Finance and Accounting Service for recoupment of forfeitures taken in reliance on the provisions of Articles 58b(a) and 57(a)(1), UCMJ.


We have considered the errors personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without   merit.  

Specification 1 and 2 of Charge III are consolidated by inserting in Specification 1 of Charge III the words, “and a Rhode Island drivers license, of some value, the property of Corporal Keith Chevalier or the state of Rhode Island.”  The finding of guilty of Specification 1 of Charge III, as so amended, is affirmed.  The finding of guilty of Specification 2 of Charge III is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.


Reassessing the sentence on the basis of the error noted, the entire record of trial, and the criteria of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the sentence is affirmed.
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