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MEMORANDUM OPINION
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KAPLAN, Judge:


A general court-martial panel composed of officer and enlisted members found the appellant guilty, contrary to his pleas, of conspiring to commit larceny of military property, making a false official statement, negligently suffering the loss of military property, and stealing military property (two specifications), in violation of Articles 81, 107, 108, and 121, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 907, 908, and 921 [hereinafter UCMJ].
  The convening authority approved the adjudged sentence of a bad-conduct discharge.


This case is before the court for automatic review pursuant to Article 66, UCMJ, 10 U.S.C. § 866.  We have considered the record of trial, appellant’s original and supplemental assignments of error, the issues specified by the court,
 the government’s reply thereto, and the matters personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  We answer the first specified issue in the affirmative and the second in the negative.  Our resolution of the second specified issue renders moot the appellant’s two assignments of error.  None of the Grostefon matters warrant the granting of any relief beyond that mandated by our finding on the second specified issue.

FACTS


On 19 and 26 September 1995, appellant, who was a unit supply sergeant, accompanied a commissioned officer, Captain (CPT) Ziccardi, from Fort Bragg to Camp Lejeune, North Carolina, for the purpose of obtaining, without proper authority, various items of military equipment, commonly referred to as TA-50, from the Camp Lejeune Defense Reutilization and Marketing Office (DRMO).  During these two trips CPT Ziccardi, in the presence of the appellant, used a fraudulent authorization document to sign for, and obtain, large quantities of military equipment such as sleeping bags, canteens, ammunition pouches, and field jackets.  With the appellant’s assistance, the equipment was transported to Fort Bragg in a non-military vehicle that had been rented by the appellant from Ryder Truck Rentals in Fayetteville, North Carolina.  Upon their return to Fort Bragg, the appellant and CPT Ziccardi placed the equipment in a container, variously described as a “CONEX” or “MILVAN,” that served as an annex to the supply room of the appellant’s unit.  The CONEX was an authorized storage place containing various items of military equipment.  A padlock was placed on the door of the CONEX to secure its contents. 

On 9 November 1995, CPT Ziccardi was questioned by Army criminal investigators regarding allegations of fraud and larceny of military property obtained through the DRMO.  After his release, CPT Ziccardi’s whereabouts were unknown for several hours.  The same day, the appellant was also called in for questioning.  He later accompanied criminal investigators to the CONEX for the purpose of identifying the military property that had been improperly obtained from Camp Lejeune.  When his key would not work in the lock on the CONEX, the appellant, accompanied by criminal investigators, returned to the supply room and inquired of his assistant, a Specialist (SPC) Dawson, as to whether the lock had been changed.  Specialist Dawson replied that, to his knowledge, the lock had not been changed.  Of greatest import to our decision in this case is the testimony of SPC Dawson that he thereafter returned to the CONEX with the appellant and the criminal investigators and saw a lock that had been “cut” laying on the ground near the CONEX.  The lock that secured the CONEX was then cut and the contents of the CONEX were examined.  The only things identified as missing were the items of military property improperly obtained from Camp Lejeune.  Subsequently, one or two items of the missing equipment were discovered at CPT Ziccardi’s off-post quarters, but the vast majority of the military equipment was never recovered. 

DISCUSSION

Article 66(c), UCMJ, imposes on this court the duty to affirm only those findings of guilty that we find correct in law and fact.  A valid finding of guilty must be supported by competent evidence establishing beyond reasonable doubt each and every element of the offense alleged.  See Article 51, UCMJ.  The “beyond reasonable doubt standard” mandates that the proof must exclude every fair and reasonable hypothesis of the evidence except that of guilt.  Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, at 37 (30 Sep 1996) [hereinafter Benchbook].  We find that that standard has not been satisfied as to Charge II and its Specification alleging suffering the loss of military property through neglect.  The evidence of record was not factually sufficient to support the court-martial panel’s finding of guilty as to that charge and specification.  The military property was properly secured in an authorized storage container.  A fair and reasonable hypothesis, based on the evidence of record, is that, without the appellant’s knowledge, either CPT Ziccardi or parties unknown broke into the CONEX and removed the property.  This does not equate to negligence on the part of the appellant.
  The finding, therefore, cannot stand.   

DECISION

The findings of guilty of the Specification of Charge II and of Charge II are set aside and that specification and charge are dismissed.  The remaining findings of guilty are affirmed.  Because the adjudged and approved sentence in the case includes only a bad-conduct discharge, we are unable to reassess the sentence with the degree of confidence required by United States v. Sales, 22 M.J. 305 (C.M.A. 1986).  Therefore, the sentence is set aside.  A rehearing on the sentence may be ordered by the same or a different convening authority. 

Judge MERCK concurs.

CAIRNS, Senior Judge, concurring in the result:

I concur in the result reached by my brother judges, but I do so for a different reason.  I conclude that convicting the appellant of conspiracy to commit larceny of military property, larceny of military property, and suffering the loss of the same military property, under the facts of this case, amounted to an unreasonable multiplication of charges.  Rule for Courts-Martial 307(c)(4) discussion.  Therefore, I agree that Charge II and its Specification should be dismissed.

I write separately to disassociate myself from my brothers’ conclusion that the appellant’s conduct, in stealing TA-50 and then securing the stolen property in a facility otherwise authorized to store military property, did not constitute the negligence required to support a conviction of suffering the loss of the property.  Placing stolen military property, over which accountability has been lost because of its status as stolen property, in a unit supply room unreasonably subjects the military property to pilferage.  Anybody with knowledge and experience concerning military property accountability and unit supply practices must concede the foreseeability that stolen fungible items of TA-50 would be lost, or stolen again, under these circumstances.  Therefore, I cannot conclude that the conviction was factually or legally insufficient.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Appellant was originally charged with two specifications of conspiracy (Article 81, UCMJ) and three specifications of making false official statements (Article 107, UCMJ).  The military judge merged the two conspiracy specifications into a single specification and also merged two of the false official statement specifications.  In addition, appellant was originally charged with wrongfully disposing of military property which was later amended to willfully suffering the loss of military property (Article 108, UCMJ).  The panel acquitted him of one of the two remaining false official statement specifications and found him guilty of the lesser included offense of negligently suffering the loss of military property.





� On 29 July 1998, the court specified two issues:





I.





WHETHER THE EVIDENCE OF RECORD IS LEGALLY AND FACTUALLY SUFFICIENT TO SUPPORT THE FINDINGS OF GUILTY OF CHARGE I AND ITS SPECIFICATIONS ALLEGING LARCENY OF MILITARY PROPERTY, AND OF CHARGE III AND ITS SPECIFICATION ALLEGING CONSPIRACY TO COMMIT LARCENY OF MILITARY PROPERTY.  SEE UNITED STATES V. McGOWAN, 41 M.J. 406 (1995).





II.





WHETHER THE EVIDENCE OF RECORD IS LEGALLY AND FACTUALLY SUFFICIENT TO SUPPORT THE FINDING OF GUILTY OF CHARGE II AND ITS SPECIFICATION ALLEGING SUFFERING THE LOSS OF MILITARY PROPERTY THROUGH NEGLECT.





� A valid finding of guilty requires that the placing of the improperly obtained military equipment by the appellant in the authorized and secured storage container constituted a proximate cause of the loss of that equipment.  If some other unforeseeable, independent, intervening cause played a part in bringing about the loss of the military equipment, then the appellant’s conduct was not the proximate cause of the alleged harm and he cannot be found guilty of this offense.  Benchbook, at 767-69.
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