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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of failing to go to his place of duty (two specifications),
 disobeying a noncommissioned officer (three specifications), and violating a lawful general regulation, in violation of Articles 86, 91, and 92, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 891, and 892 [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for two months, forfeiture of $600.00 pay per month for six months, and reduction to Private E1.  This case is before the court for mandatory review pursuant to Article 66, UCMJ.


The appellant asserts first that the gravamen of the Charge II, Article 91, UCMJ, violations was a failure to repair under Article 86, UCMJ; second, that the appellant’s court-martial had no jurisdiction to try him because of an interloping convening order; and third, that the military judge failed to read and discuss with the appellant all the elements of Specification 3 of Charge I.  We agree with only the third claim. 


As to the appellant’s first assertion that his disobedience merely constitutes three failures to repair, we have reviewed the providence colloquy and the stipulation of fact.  We conclude that the three orders to board a bus for training, two of which were made while the appellant was present for immediate boarding, were each “a specific mandate” to perform “a particular act at a definite time” as opposed to failures to report for “routine soldierly duties,”
 United States v. Traxler, 39 M.J. 476, 478-79 (C.M.A. 1994).  Further, each order was delivered personally to the appellant “under circumstances that bore all the indicia of a formal command” in order to effect compliance, and was not intended to increase the penalty for disobedience, id. at 479.

In his second assignment of error, the appellant complains that his court-martial lacked jurisdiction because his court-martial was referred to Court-Martial Convening Order (CMCO) Number 22, dated 14 September 1998, as amended by CMCO Number 5, dated 23 March 1999, but the record also contains CMCO Number 18, dated 6 July 1999, which amends another CMCO not relevant to the appellant’s case.  The staff judge advocate’s (SJA) pretrial advice
 as well as Section V of the charge sheet and the trial counsel’s announcement at the arraignment on 1 July 1999, during which the appellant elected trial by military judge alone, all refer to CMCO’s 22 and 5.  No mention is made of any other CMCO during the remainder of the arraignment or during the trial on 7 July 1999.  We presume that the court reporter erroneously thought that CMCO 18, issued after arraignment but before trial, modified CMCO 22, and included it in the record, which was subsequently reviewed by defense counsel and authenticated by the military judge without comment.  We find that the appellant’s case was properly referred to CMCO’s 22 and 5, and that the erroneous inclusion of CMCO 18 in the appellant’s record of trial had no effect on the otherwise valid jurisdiction of his court-martial.


Finally, the appellant contends, the Government concedes, and we agree that although the appellant pleaded guilty to Specification 3 of Charge I, which alleged both a failure to repair to a place of duty and a subsequent eight-hour absence without leave, in violation of Article 86, UCMJ,
 the military judge read to the appellant and discussed with him only the elements of the failure to repair.  We find that the appellant was not prejudiced by the error:  both offenses are subject to the same maximum punishment;
 the SJA in his post-trial recommendation
 described Specification 3 of Charge I as a failure to repair; and the convening authority approved the findings listed in the SJA’s recommendation.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994) (holding that unless indicated otherwise in his action, a convening authority approves the findings as stated in the SJA recommendation).  To eliminate any possible confusion, we will affirm only a failure to repair in our decretal paragraph.


We have considered both the original and the supplemental matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The court affirms only so much of the finding of guilty of Specification 3 of Charge I as finds that the appellant did, on or about 10 May 1999, without authority, fail to go at the time prescribed to his appointed place of duty, to wit:  0630 PT formation, A Company, 601st Aviation Support Battalion, in violation of Article 86, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� See discussion of Specification 3 of Charge I, infra.


� The appellant was thus correctly charged in the specifications of Charge I for violations of Article 86, UCMJ, when he failed to report for regularly scheduled work and physical training formations.  





� See Rule for Courts-Martial [hereinafter R.C.M.] 406.

















� The Specification read:





In that Private First Class Thomas N. Johnson, U.S. Army, did, on or about 10 May 1999, without authority, fail to go at the time prescribed to his appointed place of duty, to wit:  0630 PT formation, A company, 601st Aviation Support Battalion, and did remain so absent until on or about 1430 hours, 10 May 1999.





� Compare Manual for Courts-Martial, United States (1998 ed.), Part IV, para. 10e(1), with 10e(2)(a).





� See R.C.M. 1106.
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