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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


An officer panel sitting as a general court-martial convicted appellant, contrary to his pleas, of assault with a loaded firearm and communication of a threat, in violation of Articles 128 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 928 and 934 [hereinafter UCMJ].  The convening authority approved appellant’s adjudged sentence to confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.

Appellant asserts prejudice from two errors in the addendum to the staff judge advocate’s (SJA) post-trial recommendation (SJAR), as follows:  (1) the SJA failed to provide the convening authority with all matters submitted by appellant pursuant to Rule for Courts-Martial [hereinafter R.C.M.] 1105; and (2) the SJA gave incorrect advice about appellant’s forfeiture request.  Due to these errors in the SJAR addendum, we are not confident that, prior to taking action, the convening authority considered all R.C.M. 1105 matters appellant submitted.  We find that appellant has made a colorable showing of possible prejudice and, therefore, a new SJAR and action are warranted.
FACTS


Trial defense counsel submitted matters to the convening authority in accordance with R.C.M. 1105.  This twenty-five-page submission included trial defense counsel’s three-page clemency memorandum and eleven enclosures.*  Two of these enclosures were not listed in the SJAR addendum:  a two-page personal clemency statement from appellant (handwritten on both sides), and a two-page child protection report from the Children’s Hospital and Health Center in San Diego.

In paragraph 2 of the SJAR addendum, the SJA discusses trial defense counsel’s three-page clemency memorandum and states that twenty-two pages are also enclosed for the convening authority’s consideration.  The SJAR addendum then describes the enclosed pages, but only itemizes eighteen pages.  When taking initial action, the convening authority stated that he “personally considered the matters listed in paragraph 2 [of the SJAR addendum] before taking action in [appellant’s] case.”

While trial defense counsel’s clemency memorandum mentions some of the same matters raised in the two missing documents, these two documents raise additional matters.  As stated in the child protection report, a medical exam revealed that appellant’s four-year-old son had a “perianal scar.”  The child disclosed to child protection services, sexual abuse by appellant’s wife’s boyfriend.  In his personal clemency statement, appellant accepted full responsibility for his actions, voiced respect for the panel’s decision, made allegations about shoplifting and drug use by his wife, and provided additional details about his son’s sexual abuse.

Concerning appellant’s forfeiture relief request, the SJA stated in his SJAR addendum that appellant requested the convening authority to “reduce the sentence to confinement to time served, disapprove the adjudged forfeiture of pay and allowances, and grant a waiver of automatic forfeitures in accordance with Article 58(b), UCMJ for a period up to six months.”  Appellant actually requested reduction of confinement to time served and retroactive waiver of automatic forfeitures to their effective start date.

DISCUSSION

This court has stated on numerous occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, [and] addenda thereto.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  To prevail on an allegation of post-trial error, appellant must:  (1) allege an error to our court; (2) assert prejudice as a result of the error; and (3) show what he would do to resolve the error if given the opportunity.  United States v. Lee, 50 M.J. 296, 298 (C.A.A.F. 1999) (citing United States v. Wheelus, 49 M.J. 283, 288 (C.A.A.F. 1998)).  Because clemency is a highly discretionary function, there is material prejudice to the substantial rights of an appellant if he “‘makes some colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (quoting United States v. Chatman, 46 M.J. 321, 323-24 (C.A.A.F. 1997)).

Article 60(c)(2), UCMJ, requires that “action may be taken only after consideration of any matters submitted by the accused.”  Here, it appears that the convening authority may not have received and considered appellant’s personal handwritten clemency statement and the report of sexual abuse upon his son.  “[N]either the UCMJ nor the Rules for Courts-Martial require the convening authority to state in the final action what materials were reviewed in reaching a final decision.”  United States v. Stephens, 56 M.J. 391, 392 (C.A.A.F. 2002).  However, as our superior court has stated, “[s]peculation concerning the consideration of such matters simply cannot be tolerated in this important area of command prerogative.”  United States v. Craig, 28 M.J. 321, 325 (C.M.A. 1989).  Furthermore, courts should not “‘guess’ as to whether clemency matters prepared by the defense counsel were attached to the recommendation or otherwise considered by the convening authority.”  Id. (quoting United States v. Hallums, 26 M.J. 838, 841 (A.C.M.R. 1988) (inner quotation marks omitted)).

When records of trial contain inadequate staff work, service courts “should promptly return the record of trial to the convening authority for preparation of a new SJA’s recommendation or convening authority’s action[,] . . . unless the record contains the type of error that may readily be corrected by the court without prejudice to the substantial rights of the accused.”  United States v. Johnston, 51 M.J. 227, 229 (C.A.A.F. 1999) (citing United States v. Wheelus, 49 M.J. 283 (C.A.A.F. 1998)).  In appellant’s case, confusion exists regarding whether the convening authority considered all “matters submitted by the accused.”  UCMJ art. 60(c)(2).  Therefore, to ensure basic due process and in an abundance of caution, we will exercise our considerable discretion and require a new post-trial SJAR and action.  See UCMJ art. 66; Wheelus, 49 M.J. at 288-89.


Regarding appellant’s request for forfeiture relief, as appellant asserts and the government concedes, the SJAR addendum did not provide the convening authority with his full range of options regarding waiver of automatic forfeitures of pay and allowances.  See UCMJ art. 58b; R.C.M. 1101(c)(2); United States v. Emminizer, 56 M.J. 441 (C.A.A.F. 2002).  Because we are already returning this case for a new SJAR and action, the SJA will be provided an opportunity to take corrective action.

The action of the convening authority, dated 7 June 2001, is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new SJAR and action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

* Trial defense counsel’s memorandum fails to include an Enclosure 5, skipping from Enclosure 4 to Enclosure 6.
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