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MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of sodomy with a child under the age of sixteen, indecent acts with a child, and indecent liberties with a child under sixteen (two specifications), in violation of articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The approved sentence was a dishonorable discharge, confinement for nine years, forfeiture of all pay and allowances, and reduction to Private E1.


We find appellant’s two assignment of error, concerning whether the military judge abused his discretion in accepting a government witness as an expert witness and the scope of that expert’s testimony as to appellant’s rehabilitative potential, to be without merit.  Cf. United States v. Scott, 51 M.J. 326 (1999), cert. denied, 68 U.S.L.W. 3655 (April 17, 2000); United States v. Williams, 41 M.J. 134 (C.M.A. 1994); United States v. Stinson, 34 M.J. 233 (C.M.A. 1992); Military Rule of Evidence 702; and Rule for Courts-Martial [hereinafter R.C.M.] 1001(b)(5).  Although not raised by appellant, we have some concern with the adequacy of the staff judge advocate’s (SJA) addendum to his post-trial recommendation (PTR).

In his R.C.M. 1105 matters, defense counsel alleged legal error, concerning the qualifications of an expert witness and the scope of that expert’s testimony, that is similar to appellant’s two assignments of error.  Although this was listed in a separate numbered paragraph entitled “Legal Error,” the SJA merely noted, in his addendum to the PTR, that defense counsel had “raised a number of issues which he feels warrant reducing the length of [appellant’s] confinement” and the SJA had “considered these matters” and “adhere[d] to [his] original recommendation.”  The SJA did not directly comment on the allegations of legal error, nor disagree with it.

Rule for Courts-Martial 1106(d)(4) provides that, although the SJA need not examine the record of trial for legal error, he or she shall state an opinion concerning corrective action when an allegation of legal error is raised in the R.C.M. 1105 matters.  While an analysis of the SJA’s rationale is not required, a statement of agreement or disagreement is required.  In the instant case, the SJA failed to comply with this minimal requirement.

The Court in United States v. Hill, 27 M.J. 293, 296 (C.M.A. 1988) held that, in most instances, failure of the SJA to respond to a defense allegation of legal error “will be prejudicial and will require remand of the record to the convening authority for preparation of a suitable recommendation.”  However, in United States v. Welker, 44 M.J. 85, 88 (1996), the court indicated that, on appeal, the court may examine the underlying allegation of error to determine whether the failure of the SJA to comment on it resulted in a violation of appellant’s substantial rights.  Cf. United States v. Hamilton, 47 M.J. 32 (1997).  If the appellate court finds that “there is no error in the first instance at trial, we will not find prejudicial error in the failure of the SJA to respond . . .”  Welker, 44 M.J. at 89.

This court has stated on many occasions that it is “imperative that the convening authority be provided accurate and complete information in the post-trial recommendation, addenda thereto, and in any defense response to either the recommendation or an addendum.”  United States v. Godfrey, 36 M.J. 629, 631 (A.C.M.R. 1992).  In United States v. Wheelus, 49 M.J. 283, 288 (1998), the following process was established for resolving claims associated with the post-trial review: the appellant must (1) allege error to our court; (2) assert prejudice as a result of the error; and (3) show what he or she would do to resolve the error if given the opportunity.  See also United States v. Lee, 50 M.J. 296 (1999).  Because clemency is a highly discretionary function exercised by a convening authority, there is material prejudice to the substantial rights of the appellant if there is an error and the appellant “‘makes some colorable showing of possible prejudice.’”  Wheelus, 49 M.J. at 289 (quoting with approval United States v. Chatman, 46 M.J. 321, 323-24 (1997)).  But cf. United States v. Hensley, 52 M.J. 391, 393 (2000).

We have found that the military judge did not abuse his discretion in accepting the government witness as an expert witness nor in allowing that expert to testify as to appellant’s rehabilitative potential.  Thus, we further find that the SJA's error did not prejudice the appellant (i.e., the issue “lacked merit and would not have resulted in either a comment by the staff judge advocate favorable to [appellant] or to any ‘corrective action’ by the convening authority,” Hill, 27 M.J. at 297).

Short of eliminating entirely the requirement for the SJA to note and disagree with any allegation of legal error raised in R.C.M. 1105 matters, this task could not be made any simpler.  Nevertheless, the perfunctory manner in which some SJA’s attend to this minimal requirement continues to distress this court.  This is not the first time, not even this week, that we have had to address this particular failing.  Convening authorities, in particular, and the military justice system, in general, deserve better.  There is no substitute for simply paying attention to detail.

The allegations of error raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit.

The findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge Casida concur.
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