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BARTO, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to commit larceny (two specifications), wrongful disposition of military property, larceny (two specifications), and knowing receipt and concealment of stolen property (three specifications) in violation of Articles 81, 108, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 908, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.
In this appeal under Article 66, UCMJ, appellant asserts that his approved sentence is inappropriately severe in light of appellant’s age, lack of criminal history, and the sentence imposed upon his civilian accomplice.  We agree that appellant’s sentence is inappropriately severe and will reduce his sentence in our decretal paragraph.

Facts

The facts are largely uncontroverted.  During the summer of 2000, Mr. Brian McNeal stole at least $39,393.76 worth of radios, chargers, computers, and other property from eight municipalities in the Pacific Northwest and from the United States Air Force.  Mr. McNeal brought stolen property worth approximately $21,394 to the barracks room of appellant, who was an 18-year-old military policeman assigned to Fort Lewis and knew Mr. McNeal from their childhood in Oregon.  Mr. McNeal had told appellant that he collected radios and asked appellant to store eleven radios and a charging unit in a suitcase in appellant’s barracks room; while suspicious about the source of the items, appellant nevertheless agreed to Mr. McNeal’s request so as to not jeopardize their friendship.  During this same period, Mr. McNeal also brought three computers to appellant and asked appellant to repair them; appellant also agreed to this request.  Appellant did not have actual knowledge that the property received from Mr. McNeal was stolen until the end of July 2000.

On 29 July 2000, Mr. McNeal and appellant were traveling together in Oregon when Mr. McNeal parked the car in which they were driving near a substation of the Salem City Fire Department.  Mr. McNeal told appellant that he was “going to get some radios,” and asked appellant to act as a lookout.  Appellant realized that Mr. McNeal intended to steal the radios, but nevertheless agreed to help.  After Mr. McNeal had exited the car, appellant moved it from a no-parking zone to a side street.  Mr. McNeal then returned to the car with four radios stolen from the Salem City Fire Department and drove away with appellant.  After stopping for a meal, Mr. McNeal stopped the car in front of another fire station, this time belonging to the Keizer County Fire Department.  Once again, Mr. McNeal asked appellant to act as a lookout; appellant again agreed.  Mr. McNeal entered the fire station and stole nine radios and a charger.  The value of all the radios and the charger stolen that day was approximately $18,000.  Fearing detection, Mr. McNeal and appellant promptly left the area and returned to Washington State.  Mr. McNeal then admitted to appellant that the radios and computers that appellant had been storing for him were stolen.   

Appellant made no effort to surrender the stolen property in his possession until Mr. McNeal and appellant were apprehended by military and civilian law enforcement personnel at Fort Lewis on 3 August 2000.  Upon questioning, appellant initially denied having been in Oregon on the prior weekend and asserted that he had only been in Seattle.  Appellant later admitted that he and Mr. McNeal had been to Portland, Oregon, but withheld the fact that they had been in Salem and Keizer.  It was only after additional questioning that appellant admitted to stealing the thirteen radios and one charger with Mr. McNeal from the Salem City and Keizer County Fire Departments.  Appellant then took investigators to his barracks room and surrendered twenty-four stolen radios, two chargers, and one Dell Tower computer with an aggregate value of approximately $33,890.  
After being released by investigators, appellant brought the two laptop computers that had been given to him by Mr. McNeal to the off-post quarters of a fellow soldier, Private First Class (PFC) Harris.  In the presence of two soldiers from his company, appellant stated that the computers were stolen and asked PFC Harris to store the computers.  PFC Harris declined, but a civilian neighbor of PFC Harris overheard the conversation and agreed to take the computers from appellant.  One of the computers was military property stolen from the United States Air Force, and the aggregate value of both laptop computers was approximately $5,504.  All the stolen property was eventually recovered.

According to clemency matters submitted to the convening authority by appellant, Mr. McNeal pleaded guilty in Oregon state court to Theft I (theft of radios from the City of Salem), Burglary II (unlawfully entering Keizer County Fire Department with intent to commit theft), and Aggravated Theft (theft of radios from Keizer County Fire Department).  For these crimes, Mr. McNeal faced a maximum punishment of ten years of confinement, a $1,000 fine, restitution to the victims, and payment of court costs.  Notwithstanding at least three prior convictions,
 Mr. McNeal was sentenced to sixty days in jail, twenty-four months of supervised probation, and was ordered to pay court costs of $325. 

Law

Article 66(c), UCMJ, mandates that we affirm only “such part or amount of the sentence” in a case as we determine “on the basis of the entire record, should be approved.”  We review sentence appropriateness in every case by giving “individualized consideration” to each appellant, including the seriousness of his offenses, his character and military performance, and whether he has accepted responsibility for his offenses.  United States v. Snelling, 14 M.J. 267, 268 (C.M.A. 1982); see United States v. Aurich, 31 M.J. 95, 96 n.* (C.M.A. 1990).

In evaluating the appropriateness of a court-martial sentence, we are not required to resort to sentence comparison except “‘in those rare instances in which sentence appropriateness can be fairly determined only by reference to disparate sentences adjudged in closely related cases.’”  United States v. Sothen, 54 M.J. 294, 296 (2001) (quoting United States v. Ballard, 20 M.J. 282, 283 (C.M.A. 1985)).  “An appellant who asks [us] to engage in sentence comparison bears the burden of demonstrating that any cited cases are ‘closely related’ to the appellant’s case, and that the sentences are ‘highly disparate.’”  Sothen, 54 M.J at 296 (citing United States v. Lacy, 50 M.J. 286, 288 (1999)).  Once an appellant meets this burden (or once we, on our own, determine the cases are closely related and the sentences are highly disparate), the burden shifts to the government to demonstrate a rational basis for the disparity.  Id.  
Discussion

The government concedes that the cases at issue are closely related and we agree.  We also hold that the sentences in this matter are highly disparate; appellant’s sentence to confinement is thirty times longer than that imposed on Mr. McNeal and includes the permanent stigma of a punitive discharge.  Accordingly, we must not only determine whether the appellant’s sentence was appropriate based on the nature and seriousness of the offenses and the character of this appellant, but we must also consider whether the government has demonstrated a rational basis for the disparate sentences.  See United States v. Durant, 55 M.J. 258, 261-62 (2001).

At the time of the offenses, appellant was an 18-year-old military policeman who had been on active duty for approximately ten months.  He was a high school graduate with a General Technical score of 113 on the Armed Services Vocational Aptitude Battery.  Appellant had no prior nonjudicial punishment or convictions, and several witnesses testified at trial as to his exemplary duty performance.  However, appellant conspired to steal, and aided and abetted the theft of thirteen radios and one charger with an aggregate value of approximately $18,000 from two fire departments in Oregon.  He also knowingly received and concealed property stolen from public safety and military activities by his accomplice with an aggregate value of approximately $21,394.  Further, appellant lied to investigators after being apprehended, and wrongfully disposed of stolen computers (one of which was military property) worth over $5,500 by giving it to a civilian.  These are serious offenses punishable at court-martial by, inter alia, a dishonorable discharge and thirty-nine years of confinement.  We note, however, that appellant was a less culpable participant in this criminal activity than Mr. McNeal.  Appellant eventually cooperated in the federal prosecution of his civilian accomplice and he also pleaded guilty at trial pursuant to a pretrial agreement.
A number of factors support the sentencing disparity between appellant and Mr. McNeal.  Appellant and his accomplice were tried by separate sovereigns for different combinations of offenses.  Mr. McNeal pleaded guilty in state court to three offenses arising out the thefts from the Salem and Keizer Fire Departments and faced a maximum punishment of confinement for ten years; appellant, in contrast, pleaded guilty at court-martial to conspiracy and theft charges arising out of the same Oregon thefts, but also pleaded guilty to additional offenses that increased the maximum confinement he was facing to thirty-nine years.
  Sentence comparison between civilian and military cases is simply less persuasive than comparison between courts-martial in light of the differences between civilian and military approaches to sentencing and punishment.  Significantly, appellant was a military policeman who had successfully completed basic individual training and whose responsibilities included crime prevention and the enforcement of federal and military law.  Mr. McNeal, on the other hand, had been discharged from the armed forces and was not associated with law enforcement in any way.

Considering all of the foregoing, we conclude that there is a rational basis for some, but not all, of the sentence disparity between appellant and his accomplice.  As such, we will consider the sentence disparity between accomplices in this matter as a factor in determining what part or amount of the sentence should be approved.  However, the review of sentences by this court is a function of justice, not clemency.  United States v. Healy, 26 M.J. 394, 395-96 (C.M.A. 1988).  “Sentence appropriateness involves the judicial function of assuring that justice is done and that the accused gets the punishment he deserves.  Clemency involves bestowing mercy -- treating an accused with less rigor than he deserves.”  Id. at 395.  The responsibility for clemency under the Uniform Code of Military Justice lies with the convening authority and the appropriate service secretary.  See UCMJ arts. 60 and 74.  As such, it is significant that the convening authority in this case was informed of the sentence imposed upon appellant’s accomplice, had the opportunity to grant clemency to appellant, and declined to do so.
Having carefully considered the previously discussed criteria for sentence appropriateness, the issues raised personally by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the record as a whole, we conclude that a reduction of confinement by six months leaves this appellant with a just and appropriate sentence.  UCMJ art. 66(c).

Decision


The findings of guilty are affirmed.  After considering the entire record, the court affirms only so much of the sentence as provides for a bad-conduct discharge,
confinement for fifty-four months, forfeiture of all pay and allowances, and reduction to Private E1.

Senior Judge CANNER and Judge HARVEY concur.






FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
� Appellant’s civilian defense counsel asserted in clemency matters submitted to the convening authority that Mr. McNeal had three prior convictions: theft in the first degree, forgery in the first degree, and unauthorized use of a motor vehicle.  The material attached to the clemency petition is somewhat ambiguous as to the actual number of convictions, but, in the absence of evidence that directly contradicts the assertion of civilian defense counsel, we will assume Mr. McNeal had at least three prior convictions for the purpose of determining whether there was a rational basis for the disparity between his sentence and that of appellant.





� The additional offenses to which appellant pleaded guilty were wrongful disposition of military property and three specifications of knowing receipt and concealment of stolen property.
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