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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion (two specifications) and harboring illegal aliens,* in violation of Articles 85 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885 and 934 [hereinafter UCMJ].  The adjudged and approved sentence consisted of a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay and allowances, and reduction to Private E1.  Appellant was credited with seventy-three days pretrial confinement against the sentence to confinement.  This case is before the court for review under Article 66, UCMJ.


Appellant asserts as his sole assignment of error and pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), that his trial defense counsel was ineffective by failing to provide him an adequate opportunity to participate in the preparation of clemency and post-trial submissions under Rules for Courts-Martial 1105 and 1106.  We find no violation of appellant’s right to effective assistance of counsel.


Appellant deserted his unit on 23 March 1998.  Civilian authorities apprehended him in Oregon on 5 August 1998.  After coordination with military authorities, appellant was issued an airline ticket and instructed to fly from the Portland, Oregon airport to Fort Sill, Oklahoma.  On 6 August 1998, appellant again deserted and fled to Mexico.  On 28 September 1998, appellant was apprehended at a U.S. border crossing while transporting four illegal aliens in the trunk of his automobile.

At his court-martial, appellant submitted no written materials on his behalf.  When queried by the military judge about this omission, appellant indicated that he understood his rights and did not desire to submit such materials.  Appellant made a short unsworn statement during which, after prompting by his defense counsel, he apologized and explained the impact that his marital problems had on his misconduct.  Prosecution exhibits show that appellant is a high school graduate, has a general aptitude test score of 110, and received a prior Article 15, UCMJ, punishment for absence without leave.  Appellant signed a detailed post-trial and appellate rights advisement form that included a thorough explanation of his post-trial rights before action by the convening authority.  Appellant told the military judge that he carefully read this form before signing it, that he fully understood his post-trial rights, and that he had no questions about them.  Trial defense counsel submitted a one paragraph clemency statement to the convening authority on appellant’s behalf asking for a reduction in the adjudged confinement because of the nonviolent nature of appellant’s crimes and arguing that the adjudged sentence was disproportionate to appellant’s offenses.

In an affidavit before this court, appellant now states that his trial defense counsel never contacted him to discuss his right to submit clemency matters to the convening authority.  He also alleges that he “did not know what this kind of clemency was or how I was to go about trying to get it” until his appellate defense counsel explained it to him.

Strickland v. Washington, 466 U.S. 668 (1984), established a two-prong test for reviewing claims of ineffective assistance of counsel.  Appellant must overcome a strong presumption of adequate representation by showing that counsel’s performance was deficient and that the deficiency prejudiced the defense.  Strickland, 446 U.S. at 687; United States v. Scott, 24 M.J. 186, 188 (C.M.A. 1987). The right to effective assistance of counsel extends to post-trial proceedings.  United States v. Lee, 52 M.J. 51, 52 (1999) (citing United States v. Cornett, 47 M.J. 128, 133 (1997)).

Applying the third, fourth, and fifth principles of United States v. Ginn, 47 M.J. 236, 248 (1997), we hold that appellant has failed to overcome the strong presumption of effective assistance of counsel.  Even if we concluded that trial defense counsel’s performance was deficient, a conclusion we need not and do not make, we find that appellant has failed to prove prejudice.  We are convinced that the matters in appellant’s affidavit that he claims would have been submitted to the convening authority would not have persuaded the convening authority to grant any clemency.

Considering the record as a whole, along with appellant’s affidavit, the findings of guilty and the sentence are affirmed.

Senior Judge TOOMEY and Judge NOVAK concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* Appellant was convicted of violating 8 U.S.C. § 1324 under clause 3 (crimes and offenses not capital) of Article 134, UCMJ.
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