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MEMORANDUM OPINION ON REMAND

-----------------------------------------------------
Per Curiam:


On 31 May 2000, the appellant submitted this case to this court on its merits without any assigned errors.  In a decision without opinion, this court affirmed the findings and sentence on 9 June 2000.  On 21 July 2000, the appellant personally filed a petition for grant of review with the U.S. Court of Appeals for the Armed Forces, and on 17 August 2000, the appellate defense counsel submitted a supplement to the petition for grant of review of the case on its merits, without asserting any errors.  On 14 February 2001, the U.S. Court of Appeals for the Armed Forces set aside our decision and remanded the case for review of the following specified issue:

WHETHER THE ACTION[S] OF THE CONVENING AUTHORITY AND COURT OF APPEALS ARE WITHOUT EFFECT IN LIGHT OF THE FACT THAT THOSE ACTIONS WERE TAKEN ON A RECORD OF TRIAL WITH MISSING PAGES AND THUS NOT PROPERLY AUTHENTICATED.


On 2 May 2001, the military judge inserted in the record of trial certain missing pages by executing a Certificate of Correction in accordance with Rule for Courts-Martial 1104(d) [hereinafter R.C.M.].  Consequently, the record is now verbatim and has no missing pages. 


As for the specified issue, we are satisfied that even with the omissions, the record was substantially complete and, therefore, verbatim within the meaning of R.C.M. 1103.  See generally United States v. Henry, 53 M.J. 108 (2000); United States v. Lashley, 14 M.J. 7 (C.M.A. 1982); United States v. Simmons, 54 M.J. 883 (N.M.Ct.Crim.App. 2001).  The five missing pages pertained to two of eight defense witnesses who testified during the sentencing phase of trial.  The substance of their testimony was clear without the pages in question, and we conclude that the impact of their testimony was not thereby diminished.  Accordingly, we hold that on consideration of the omitted pages, we would not change our decision to affirm the findings and the sentence.


As for the remaining portion of the specified issue, we perceive no reason that the convening authority’s action should be disturbed.  The convening authority is not required to read the record or review it for legal errors or factual sufficiency.  R.C.M. 1107(b)(1).  The matters submitted by the trial defense counsel pursuant to R.C.M. 1105 and 1106 cogently articulated the appellant’s request for clemency.  Although the trial defense counsel requested the convening authority to review parts of the record that contained the missing pages, we are certain the appellant was not prejudiced by the missing pages for the same reasons we are confident our review was not tainted by their absence.


After our superior court remanded this case, we solicited briefs on the specified issue from the parties.  The appellant assigned two errors not previously assigned that have no relevance to the specified issue.  Because we are constrained to address only the issue specified in the remand order, we decline to address those issues.  United States v. Ginn, 47 M.J. 236, 238 n.2 (1997).   

Accordingly, the specified issue is answered in the negative.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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