JOHNSON – ARMY 20030424


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CLEVENGER, and STOCKEL

Appellate Military Judges

UNITED STATES, Appellee

v.

Specialist SHANDALE G. JOHNSON

United States Army, Appellant

ARMY 20030424

U.S. Army Field Artillery Center and Fort Sill

Donna M. Wright, Military Judge

Colonel Robert A. Burrell, Staff Judge Advocate

For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel Mark Tellitocci, JA; Major Sean S. Park, JA; Major Joseph C. Mastrangelo, JA (on brief).

For Appellee:  Lieutenant Colonel Margaret B. Baines, JA; Major Theresa A. Gallagher, JA; Captain Mark A. Visger, JA (on brief).

30 August 2004
-----------------------------------------

MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with her pleas, of conspiracy to commit larceny, larceny of United States currency (three specifications), and forgery by uttering false checks (three specifications), in violation of Articles 81, 121, and 123, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 921, and 923 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1.  The convening authority disapproved total forfeitures, but otherwise approved the adjudged sentence.  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant asserts that the staff judge advocate, in his post-trial recommendation (SJAR), failed to correctly advise the convening authority of the concise finding for Specification 3 of Charge III.  Although this error is nothing more than a clerical error omitting the letter “G” in a column marked “FINDINGS” in the SJAR, the SJAR did fail to indicate a specific finding for this specification.  We are constrained by the strict language of our superior court in United States v. Diaz
 making the convening authority’s purported approval of this specification a nullity.  Diaz, 40 M.J. at 337.  Unless indicated otherwise in his or her action, a convening authority approves only those findings as stated in the SJAR.  Id.  Thus, absent contrary evidence, which we do not find under the facts of this case, the action taken on the finding for Specification 3 of Charge III is an error and, therefore, we must take corrective action.

Rather than return this case to the convening authority, in the interest of efficient administration of military justice, we will dismiss Specification 3 of Charge III, and reassess the sentence as appellant asks us to do.


Accordingly, the finding of guilty of Specification 3 of Charge III is set aside and Specification 3 of Charge III is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� 40 M.J. 335 (C.M.A. 1997).





� Dismissal of Specification 3 does not lessen the severity of appellant’s misconduct.  She remains convicted of two other forgeries, three larcenies totaling $9,000.00, and conspiracy.  She received a relatively light sentence which was further reduced by the convening authority’s act of clemency.
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