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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of conspiracy to distribute cocaine, distribution of cocaine (two specifications) and possession of cocaine with intent to distribute in violation of Articles 81 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 881 and 912a [hereinafter UCMJ].  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for twenty months, forfeiture of all pay and allowances, and reduction to Private E1.


This case is before the court for automatic review under Article 66, UCMJ.  Appellant submitted his case to this court on the merits.  Two errors that occurred during the providence inquiry concerning appellant’s possession with intent to distribute cocaine specification warrant relief:  First, the military judge failed to list or explain for appellant the element of “intent to distribute;” second, the military 

judge failed to discuss appellant’s “intent to distribute” the cocaine that he possessed, with his co-conspirators, at the time of his apprehension.

Rule for Courts-Martial 910(e) [hereinafter R.C.M.] requires that, prior to acceptance of a guilty plea, the military judge conduct a providence inquiry of the accused that satisfies the military judge that there is a factual basis for the plea.  See also UCMJ art. 45(a).  While no specific format is prescribed for this inquiry, the inquiry must establish that the accused understands the elements of the offenses to which he has pleaded guilty, and admits facts which "make clear the basis for a determination by the military trial judge . . . whether the acts or the omissions of the accused constitute the offense or offenses to which he is pleading guilty."  United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247, 253 (1969); see also United States v. Kilgore, 21 U.S.C.M.A. 35, 44 C.M.R. 89 (1971).  The military judge should not rely solely upon the written stipulation of fact to ascertain the factual predicate for the guilty plea, but should also engage in a verbal exchange with an accused to ensure his personal understanding and agreement.  The military judge can, of course, use the stipulation in conjunction with the verbal exchange.  Then, "the accused must be convinced of, and able to describe all the facts necessary to establish guilt."  R.C.M. 910(e) discussion.  See also United States v. Faircloth, 45 M.J. 172, 174 (1996).

The Discussion accompanying R.C.M. 910(e) provides that “the accused must admit every element of the offense(s) to which the accused pleaded guilty” and that “[o]rdinarily, the elements should be explained to the accused.” (Emphasis added).  In the instant case, the military judge clearly failed to explain to appellant the element of “intent to distribute.”  Nevertheless, even if the military judge fails to identify or explain all the elements of the offense, a plea of guilty is not improvident if the accused admits facts which establish that all the elements are true.  United States v. Jones, 34 M.J. 270, 272 (C.M.A. 1992).  However, in appellant’s case, the military judge not only failed to advise appellant of the “intent to distribute” element, but also failed to discuss with appellant the factual basis establishing that element.

While we are mindful of the costs of conducting a post-trial session after some of the parties have dispersed to distant locations,
 we are troubled by the highly irregular attempt by the military judge to clarify the record of trial by inserting a memorandum for record rather than conducting a post-trial session.  The concurrence of the staff judge advocate and the acquiescence of appellant’s counsel do not dissipate our concern.  The combination of the two errors on the possession with intent to distribute specification warrants relief in our judgment.

We have considered the matters submitted by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The court affirms only so much of the finding of guilty of Specification 3 of Charge II as finds that the appellant did, at Helemano Military Reservation, Hawaii, on or about 18 November 1997, wrongfully possess approximately five grams of cocaine, a controlled substance, in violation of Article 112a, UCMJ.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for nineteen months, forfeiture of all pay and allowance, and reduction to Private E1. 







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� While reviewing the record of trial prior to authentication, the military judge noticed that he had forgotten to inform appellant of the “intent to distribute” element.  The military judge considered, but rejected, convening a post-trial session to address this omission because of the “expense of assembling the parties to correct the matter, and the nature of the issue itself.”  Instead, the military judge included a memorandum for record in the allied papers that stated that the stipulation of fact and the providence inquiry indicated to him that appellant was aware of this element and that, in the military judge’s opinion, appellant understood this offense and his plea was correctly accepted.  The stipulation of fact did state that the appellant “agrees that he possessed this [five grams] of crack cocaine with the intent to distribute it.”  In the addendum to his Rule for Courts-Martial 1106 post-trial recommendation, the staff judge advocate noted the omission and concurred with the military judge’s conclusions, and recommended no corrective action.





� The trial and defense counsel were in Hawaii, the military judge was at Fort Lewis, Washington, and appellant was at Fort Sill, Oklahoma.
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