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MEMORANDUM OPINION
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SCHENCK, Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of violating a general regulation (two specifications), indecent assault, and adultery, in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for five years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the period of confinement to four years, but otherwise approved the adjudged sentence.  This case is before the court for review under Article 66, UCMJ.
Appellate defense counsel assert that the military judge erred by accepting appellant’s guilty plea to indecent assault.  After examining the record of trial and considering appellate counsel’s well-reasoned briefs and articulate, helpful oral arguments, we find appellant’s guilty plea to indecent assault improvident, but affirm, instead, a finding of guilty to the lesser included offense of a simple disorder, in violation of Article 134, UCMJ.  We will take corrective action in our decretal paragraph.
FACTS
Appellant, a drill sergeant at Fort Sill, Oklahoma, was charged with multiple offenses involving physical contact with five initial entry training (IET) soldiers.  Appellant pleaded guilty to sexual conduct with two IET soldiers.  
Appellant pleaded not guilty of the rape of Private (PVT) CR (The Specification of Charge III), but guilty of indecent assault by kissing her, fondling her breasts, rubbing her legs, and having sexual intercourse with her.  The military judge found appellant guilty of indecent assault by kissing her, fondling her breasts, rubbing her legs, but found him not guilty of the portion of the specification alleging that he engaged in sexual intercourse with PVT CR.
  Following the providence inquiry, the government attempted to prove the greater offense of rape.  The military judge found appellant not guilty of rape, but guilty of indecent assault.  
Providence Inquiry 
During the providence inquiry, appellant told the military judge that he and PVT CR were assigned to the same battery, but different platoons.  On the night of the offense, appellant was the noncommissioned officer (NCO) in charge of quarters (CQ), supervising trainees, including PVT CR.  From 0200 to 0300, PVT CR was the shift fireguard.  Appellant directed the other trainees working that night to clean a classroom.  At the start of her 0200 shift, PVT CR reported to appellant’s office at appellant’s request.  Appellant told her to enter the office, and then he closed the office door behind her.
According to appellant, PVT CR “looked like she was getting a little nervous, and she was explaining . . . how . . . she was having problems in basic training and that she [was] trying her best to make it all the way through.”  Appellant consoled, hugged, and kissed PVT CR.  Appellant said PVT CR kissed him back and rubbed the back of his head.  Appellant fondled PVT CR’s breasts under her physical training shirt and rubbed her legs.  Appellant said they then moved to a wall where PVT CR raised one leg and they attempted to have sexual intercourse standing up, with PVT CR against the wall.  As appellant was unable to engage in sexual intercourse with PVT CR pressed against the wall, appellant said that he went to a nearby training room and that PVT CR followed him into the room.  Appellant told the military judge that once in the room, he turned her around, she voluntarily placed her hands on a desk and bent her body over the desk with her buttocks toward him.  He then engaged in sexual intercourse with PVT CR.  Appellant stopped when he heard a knock on the office door.  He answered the door, and he said that when he returned, he suddenly realized the wrongfulness of his conduct.  He told PVT CR to “keep it to herself” and to return to her fireguard duties.

Appellant admitted that he read the stipulation of fact and agreed that the facts alleged in the stipulation of fact were “true and correct.”  The stipulation of fact states:  (1) before the physical contact with PVT CR that night, appellant ordered the 0100 – 0200 fireguard into his office, approached her, touched her hair and face, and then ordered her to go get PVT CR, the next fireguard; (2) PVT CR stated she “stiffened her body” when he began kissing her, rubbing his body against hers, and fondling her breasts; (2) PVT CR stated she was “afraid to say no to the accused because he was a drill sergeant”; (3) “[PVT CR] never verbally consented to [his] actions”; and (4) PVT CR’s friends observed her later that night curled up against a desk, “crying, trembling, and shaking.”  

During the providence inquiry a discussion ensued regarding the applicability of the mistake-of-fact defense.  The military judge asked why the mistake-of-fact defense would not apply to indecent assault and civilian defense counsel, Mr. Gary Myers, responded that “mistake of fact in the setting of assault does not have the same application as it does where an objective standard is applied.  Assault turns on the question of apprehension of the victim.”  Moreover, Mr. Myers insisted that under the facts of this case, mistake of fact did not apply to indecent assault whereas it applied to rape.  According to Mr. Myers, the subjective standard regarding the victim’s consent was met for appellant’s guilty plea based on the sworn testimony of PVT CR.  Mr. Myers further informed the military judge that “case law say[s], without equivocation, that the elements of assault are made out if the victim—alleged victim believes that there was an assault.”  The military judge then commented, “I don’t know that mistake of fact is a defense to assault-type crimes, assault and battery.  Are you saying it’s not?  I don’t know.”  At the conclusion of the providence inquiry, the military judge stated that in accepting appellant’s guilty plea to indecent assault, he relied in part on Mr. Myers’ assertion that mistake of fact was not a defense under the facts of this case.
Appellant never described any manifestation of a lack of consent by PVT CR.    After much dialogue between Mr. Myers and the military judge, appellant did, however, admit the following:  “Based upon the evidence that’s before us now, I know that she wasn’t consenting.”  (Appellant said that he was present at the Article 32, UCMJ, hearing when PVT CR testified that she did not consent.)  He further admitted that his actions were against her will.  When the military judge asked whether appellant’s actions constituted bodily harm to PVT CR, appellant responded, “Based upon the evidence now, sir, I know that it was offensive to her.”  Appellant also admitted that his acts were done with unlawful force or violence. 

When the military judge found appellant guilty of indecent assault, he stated that he did not find appellant guilty of indecent assault through consummated sexual intercourse and “[t]herefore, the defense of mistake of fact would not apply.”
DISCUSSION
We review a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We will not overturn a military judge’s acceptance of a guilty plea unless the record of trial shows a substantial basis in law and fact for questioning the guilty plea.  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002) (citing United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991)).  In determining whether the military judge abused his discretion when accepting the plea, we view the evidence in a light most favorable to the prosecution.  See United States v. Hubbard, 28 M.J. 203, 209 (C.M.A. 1989) (Cox, J., concurring).

A providence inquiry into a guilty plea must establish that the accused believes and admits that he is guilty of the offense and that the factual circumstances admitted by the accused objectively support the guilty plea.  United States v. Garcia, 44 M.J. 496, 497-98 (C.A.A.F. 1996).  Should the accused set up a matter inconsistent with the plea at any time during the proceeding, “the military judge must either resolve the apparent inconsistency or reject the guilty plea.”  Id. at 498; see also United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  Where the possibility of a defense exists, the military judge must ascertain the accused’s attitude toward the defense and secure satisfactory disclaimers regarding the defense’s applicability.  See Prater, 32 M.J. at 436.  

A mistake-of-fact defense may be raised where:
[A]s a result of . . . mistake, [the accused held] an incorrect belief of the true circumstances such that, if the circumstances were as the accused believed them, the accused would not be guilty of the offense.  If the . . . mistake goes to an element requiring premeditation, specific intent, willfulness, or knowledge of a particular fact, the . . . mistake need only have existed in the mind of the accused.  If the . . . mistake goes to any other element requiring only general intent or knowledge, the . . . mistake must have existed in the mind of the accused and must have been reasonable under all the circumstances.  

Rule for Courts-Martial 916(j)(1) (emphasis added).  

The Military Judges’ Benchbook sets forth the elements of indecent assault:
(1) That (state the time and place alleged), the accused (attempted to do) (offered to do) (did) bodily harm to (state the name of the alleged victim);

(2) That the accused did so by (state the alleged manner of the assault or battery);

(3) That the act(s) (was) (were) done with unlawful force or violence;

(4) That (state the name of the alleged victim) was not the (husband) (wife) of the accused;

(5) That the accused’s acts were done without the consent of (state the name of the alleged victim) and against his/her will;

(6) That the acts were done with the intent to gratify the (lust) (and) (or) (sexual desires) of the accused; and

(7) That, under the circumstances, the conduct of the accused was to the prejudice of good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.

Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-63-1 (15 Sept. 2002);
 cf. Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 63b.  

Indecent assault is, in a broad sense, a “specific-intent offense,” in that it requires proof that the accused committed an assault “‘with the intent to gratify the lust or sexual desires of the accused.’”  United States v. Peterson, 47 M.J. 231, 233 (C.A.A.F. 1997) (citation omitted).  The consent “element” in indecent assault, however, is a general-intent element.  Id. at 234; see Garcia, 44 M.J. at 498.  As such, the mistake-of-fact defense for this element “would require both a subjective belief of consent and a belief that was reasonable under all the circumstances.”  Peterson, 47 M.J. at 234-35 (affirming guilty plea to indecent assault for fondling sleeping victim despite accused’s rationalization during his unsworn statement that “‘[a]t the time, sir, I believe[d] that I was invited, but now, I believe that I wasn’t invited.’” (alteration in original)).  
Appellate defense counsel assert that at the time of the offense, appellant had a subjective belief that PVT CR consented to their sexual encounter and appellant did not admit facts indicating that he thought his belief was unreasonable.  Appellate defense counsel also contend that the military judge failed to clarify appellant’s understanding of the crime itself and the potential affirmative defense of mistake of fact.  
It is unnecessary for us to ascertain whether appellant’s alleged mistake of fact regarding PVT CR’s consent was honest and “reasonable.”  The record reflects an inaccurate description of the mistake-of-fact defense by Mr. Myers.  Furthermore, during the providence inquiry, the military judge did not explain the defense to appellant and did not resolve the apparent factual inconsistency with his guilty plea.  See Garcia, 44 M.J. at 498.

We therefore hold that the record of trial raises a substantial, unresolved question of law and fact as to the providence of appellant’s guilty plea to indecent assault.  See Prater, 32 M.J. at 436.  The military judge abused his discretion by accepting appellant’s plea to indecent assault because of an error of law.  See United States v. Travers, 25 M.J. 61, 63 (C.M.A. 1987) (“An abuse of discretion arises in cases in which the judge was controlled by some error of law.”).  
Appellant’s responses to the military judge during the plea inquiry, however, establish another basis for criminal liability.  “Conduct is punishable under Article 134 if it is prejudicial to good order and discipline in the armed forces or is of a nature to bring discredit upon the armed forces.”  United States v. Fuller, 54 M.J. 107, 112 (C.A.A.F. 2000) (holding consensual sexual activity between an NCO and a private first class from the NCO’s training unit was not maltreatment, but affirming the lesser included offense of a simple disorder, in violation of Article 134, UCMJ); see also UCMJ art. 59(b) (“Any reviewing authority with the power to approve or affirm a finding of guilty may approve or affirm, instead, so much of the finding as includes a lesser included offense.”).  

At the time of the incident, appellant was a married NCO with over nine years of military service who exercised supervisory control as a drill sergeant over PVT CR, an IET soldier.  During the providence inquiry, appellant admitted the following:  (1) on or about 1 August 2000, he was the “authority,” the cadre CQ on duty, and PVT CR was a trainee subject to his orders; (2) trainees, being new to the military environment, are more easily intimidated and susceptible to unlawful influence by drill sergeants than are more experienced mature soldiers; (3) “any acts of sex between a drill sergeant and a trainee are absolutely prohibited”; (4) appellant’s conduct with PVT CR was unwarranted and unnecessary for any lawful purpose, as well as prohibited by regulations; and (5) his conduct was prejudicial to good order and discipline in the armed forces or was of a nature to bring discredit upon the armed forces.
Appellant’s description of his interaction with PVT CR, his plea, and other evidence from the providence inquiry unambiguously establish appellant’s guilt to a simple disorder, in violation of Article 134, UCMJ.  See United States v. Sapp, 53 M.J. 90 (C.A.A.F. 2000); United States v. Augustine, 53 M.J. 95 (C.A.A.F. 2000) (both affirming lesser included offense of service-discrediting conduct where accused admitted all of the elements necessary for conviction under Article 134, UCMJ).  Appellant’s conduct “involve[d] an improper superior-subordinate relationship which detracts from the authority of the superior, and thereby adversely affects good order and discipline.”  United States v. March, 32 M.J. 740, 742 (A.C.M.R. 1991) (en banc).  We find that the conduct in this instance was “necessarily included” within the charged offense.  See UCMJ art. 79; United States v. Foster, 40 M.J. 140, 147 (C.M.A. 1994).  We are also satisfied that the indecent assault charge placed appellant on fair notice that he could be convicted of the lesser included offense of a simple disorder.

We have reviewed the matters personally raised by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.  

The court affirms only so much of the findings of guilty of The Specification of Charge III, as finds that appellant did, while on duty as the noncommissioned officer in charge of quarters, at Fort Sill, Oklahoma, on or about 1 August 2000, wrongfully kiss, fondle the breasts, and rub the legs of Private CR, an initial entry trainee and fireguard on duty, with the intent to arouse his sexual desires, which conduct was to the prejudice of good order and discipline in the armed forces, and was of a nature to bring discredit upon the armed forces, in violation of Article 134, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  
Reassessing the sentence on the basis of the errors noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for forty-two months, forfeiture of all pay and allowances, and reduction to Private E1.  All rights, privileges, and property, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are ordered restored as mandated by Article 75(a), UCMJ.
Senior Judge MERCK and Judge BARTO( concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� This conduct (including the sexual intercourse) served as the basis for Charge II and its Specification, maltreatment of a subordinate.  After appellant’s guilty plea to this offense, but prior to announcement of findings, the military judge granted a defense motion to dismiss Charge II and its Specification based on unreasonable multiplication of charges.  The sexual intercourse also served as the basis for Charge V and its Specification, adultery with PVT CR.


� This same language was in effect at the time of appellant’s court-martial.


( Judge Barto took final action on this case prior to his temporary leave of absence from the court.
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