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AS AN UNPUBLISHED DECISION, THIS OPINION DOES NOT SERVE AS PRECEDENT.

HARRIS, Judge:

A military judge, sitting as a special court-martial, convicted the appellant, pursuant to his pleas, of violating a lawful order not to consume alcoholic beverages while under the legal age, violating a lawful order not to have contact with a minor, carnal knowledge on divers occasions (2 specifications), wrongful appropriation of a joint forces military identification card, wrongfully using a joint forces military identification card, and breaking restriction, in violation of Articles 92, 120, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 920, 921, and 934.  On 19 October 2001, the military judge sentenced the appellant to confinement for 5 months, forfeiture of $600.00 pay per month for 5 months, reduction to pay grade E-1, and a bad-conduct discharge.  On 4 March 2002, the convening authority approved the sentence as adjudged.  A pretrial agreement had no effect on the sentence.  


We have carefully examined the record of trial, the appellant’s summary assignment of error, and the Government’s response.  We conclude that, except as noted below, the findings and sentence are correct in law and fact and that no error materially prejudicial to the substantial rights of the appellant was committed.  Arts. 59(a) and 66(c), UCMJ.

Providence Inquiry

In the appellant’s summary assignment of error, he asserts that the military judge erred in accepting his guilty pleas for carnal knowledge “through September” in Specification 1 of Charge II and “from about July” in Specification 2 of Charge II, when the evidence established that the offenses took place from July through August and August through October, respectively.  The appellant asserts that this Court should set aside the findings in Specification 1 of Charge II with respect to the word “September” and substitute the word “August”, and in Specification 2 of Charge II with respect to the word “July” and substitute the word “August.”  We agree.

A military judge may accept a guilty plea if he is convinced there is a factual basis for the plea.  United States v. Care, 18 C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).  The standard for rejecting a plea on appeal is whether the record reveals a "substantial basis" in law and fact for questioning the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  A military judge’s decision to accept a guilty plea is reviewed for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  Where a guilty plea is first attacked on appeal, this Court should construe the evidence in the light most favorable to the Government.  United States v. Hubbard, 28 M.J. 203, 209 (C.M.A. 1989)(Cox, C.J., concurring).  “In order for pleas to be set aside on appeal as improvident, the record must contain some ‘evidence in 'substantial conflict’ with’ the pleas of guilty."  United States v. Stewart, 29 M.J. 92, 93 (C.M.A. 1989)(quoting United States v. Herbert, 1 M.J. 84, 86 (C.M.A. 1975)).  Appellant waived all possible factual issues concerning his guilt of both specifications of carnal knowledge when he voluntarily pleaded guilty.  United States v. Wilson, 44 M.J. 223, 225 (C.A.A.F. 1996); Rule for Courts-Martial 910(j), Manual for Courts-Martial, United States (2000 ed.).  However, it is clear from the record that the providence inquiry conducted by the military judge elicited responses from the appellant that support his assignment of error.  We shall take corrective action below in our decretal paragraph.  

Conclusion

Accordingly, we affirm the findings of guilty, except for the word “September” in Specification 1 of Charge II, substituting the word “August”, and except for the word “July” in Specification 2 of Charge II, substituting the word “August.”  The excepted words are dismissed.  We reassess and affirm the sentence, as approved on review below.  We order that an appropriate convening authority prepare a supplemental convening order reflecting the action taken by this court.  We further order that Prosecution Exhibits “2” and “3” be sealed and not to be opened or disseminated absent a court’s order.

Senior Judge PRICE and Judge SUSZAN concur. 
For the Court

R.H. TROIDL

Clerk of Court

�  In like or similar cases we strongly admonish counsel to take the time to prepare stipulations of expected testimony instead of conveniently using a child-victim’s sworn statement or results of interview given to an investigator.  In the instant case, we find nothing in the record that the two child-victims’ parents or guardians were ever notified that all of the information--including very sensitive information--their child gave to investigators was going to be used in the Government’s case in aggravation.  Moreover, we find that the photographs of these two child-victims offered by the trial counsel and not sealed by the court, were of extremely little, if any, evidentiary value in the instant case. 
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