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MEMORANDUM OPINION
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NOVAK, Judge:


Pursuant to his pleas at a general court-martial, the appellant was found guilty by a military judge of attempted destruction of mail matter, false official statement, larceny of military property, adultery (two specifications), wrongfully taking mail matter, wrongfully opening and/or stealing mail matter, and taking a public record with the intent to remove and destroy, in violation of Articles 80, 107, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 907, 921, and 934 (1988) [hereinafter UCMJ].  He was sentenced by a panel of officer and enlisted members to a bad-conduct discharge, confinement for three months, forfeiture of $300.00 pay per month for three months, reduction to Private E1, and a reprimand.  The convening authority approved the sentence.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the assignments of error, and the government’s replies.  The appellant makes two multiplicity claims, the second of which the government concedes, and asserts that the military judge erred by denying individual voir dire and denying challenges for cause.  We agree with the government’s concession concerning multiplicity, and further hold that the military judge abused his discretion by denying individual voir dire.

Multiplicity

In his first assignment of error, the appellant claims for the first time on appeal that the military judge erred by not holding as multiplicious “for findings” the attempted destruction of mail matter, the wrongful taking of mail matter, and the wrongful opening and/or stealing of mail matter.  According to the facts revealed in the providence inquiry and the stipulation of fact, the offenses occurred at different times and places.  The appellant, a postal clerk responsible for accountable mail, took from the post office a registered letter sent to his brigade commander by the appellant’s estranged wife.  Later, while driving his vehicle, he pulled over to the side of a road and opened the letter.  Still later, he tore up the letter and discarded it in a trash receptacle outside his barracks building.  At trial, the appellant moved only that all three specifications be considered multiplicious “for sentencing.”  The military judge denied the motion.  See generally United States v. Britton, 47 M.J. 195, 202 (1997)(Effron, J., concurring)(a military judge can make a discretionary presentencing decision to consider offenses as one transaction as a matter in mitigation).  We find that appellant waived the issue of multiplicity by his unconditional guilty plea to specifications that are not facially duplicative.  United States v. Lloyd, 46 M.J. 19, 20 (1997); United States v. Harwood, 46 M.J. 26, 28 (1997).  Even assuming the appellant preserved the issue, since this court-martial was tried before the Lloyd and Harwood decisions were issued, we find that the offenses are not multiplicious but rather are factually and elementally distinct.  See United States v. Foster, 40 M.J. 140, 142 (C.M.A. 1994); United States v. Teters, 37 M.J. 370, 376 (C.M.A. 1993); United States v. Crum, 38 M.J. 663, 667 (A.C.M.R. 1993).  See also Albrecht v. United States, 273 U.S. 1, 11 (1927), cited in Britton, 47 M.J. at 197.


The appellant next asserts that the Specification of Charge IV, the larceny of a page from a logbook of accountable mail, is a lesser-included offense of Specification 6 of Charge V, the taking of a public record with the intent to remove and destroy that record.  The evidence shows that the appellant, fearful of an investigation into the whereabouts of his wife’s registered letter, removed from the accountable mail logbook the page containing information about her letter, with the intent to destroy that page.  The government concedes, under the facts of this case, that the larceny is a lesser-included offense of the taking of the public record, and that the military judge erred by not dismissing the larceny.  We agree and will take corrective action in the decretal paragraph.

VOIR DIRE AND CHALLENGES

In his final assigned error, the appellant challenges the military judge’s denial of individual voir dire of two members who stated they were aware of the charges from reading the military police blotters or Criminal Investigation Command (CID) reports.  He also asserts that the military judge abused his discretion by denying challenges for cause against the same two members.  He claims that as a result of the judge’s decisions, he was sentenced by a panel that appeared to be biased.  The government counters that both decisions by the military judge were not an abuse of discretion, and that the adjudged sentence to confinement for three months, which was far below either the three years requested by trial counsel or the twelve months agreed to in the pretrial agreement, dispels any appearance of bias.

Facts

In addition to the charges and specifications of which appellant was found guilty pursuant to his pleas, he was charged with rape of one of the two adultery victims, and rape of a third adultery victim.  The military police and CID investigated those charges, and appellant was titled in final reports.  The military judge dismissed the specifications and charge of rape and one specification of adultery prior to his announcement of findings.  After he assembled the court-martial, the military judge provided the members with preliminary instructions.  He directed them that their determination of a sentence had to be based on the evidence presented and his instructions.  In response to the trial counsel’s preliminary question whether any member was aware of a potential ground for challenge, two members, CPT M and SFC T, claimed prior general knowledge of the charges.  Two other members, COL D and LTC R, volunteered that they were aware of the charges based on their duties:  COL D related he had read military police blotter reports and CID reports, while LTC R said he had read the same “summaries.”  In response to the military judge’s additional questions to the panel as a whole, all members confirmed that having seen the appellant and having read the charges, they could give the appellant a fair trial; they could put aside anything they might have heard; and they could decide the case solely on the evidence presented and instructions given.  They further indicated they could be fair, impartial, and open-minded, and reach a sentencing decision based on the individual facts of the case, not on the nature of the charges.

The trial counsel then ascertained in group voir dire from CPT M that the information CPT M had learned was similar to the facts in the flyer, and that any prior knowledge would not affect his determination of a sentence.  During his group voir dire, the defense counsel received assurances from the panel that based on the evidence to be presented, they could return a sentence that included no punishment or no confinement or discharge.  In his final question, he confirmed that COL D and LTC R routinely reviewed CID reports.  Neither he nor trial counsel asked COL D, LTC R, or SFC T during group voir dire whether they remembered any facts other than those on the flyer or whether their knowledge would affect their performance as panel members.

The defense counsel then requested individual voir dire of COL D and LTC R to establish what knowledge they had obtained from any CID reports, and whether that knowledge would predispose them against the appellant.  The military judge denied the request on the grounds that the members had already indicated in response to the judge’s questions that they would not be so predisposed.  The defense counsel did not ask for further group voir dire.  He challenged COL D and LTC R for cause, claiming they knew more about the case than the information on the flyer and would have that information in mind to the prejudice of the appellant.  The military judge denied the challenges.  Before the panel entered into deliberations on the sentence, the military judge instructed them, “[T]he accused is to be sentenced only for the offenses of which he has been found guilty.”

Discussion


It is axiomatic that a military judge has very broad discretion with respect to what questions may be asked of panel members during voir dire and how they may be asked.  A judge’s determination to deny individual or group voir dire will be reversed only when the record shows a clear abuse of that discretion.  United States v. Jefferson, 44 M.J. 312, 317-20 (1996); United States v. Loving, 41 M.J. 213, 257 (1994), aff’d, 517 U.S. 748 (1996); United States v. Parker, 6  U.S.C.M.A. 274, 280, 19 C.M.R. 400, 406 (1955).  A trial judge must realistically assess, based on their answers to the questions posed to them and their general demeanor, whether jurors can be impartial.  When a potential juror has been exposed to pretrial publicity in some form, the judge determines whether further questioning is appropriate; individual questioning of each juror to determine the content of the information the juror remembers is not automatically necessary.  Mu’Min v. Virginia, 500 U.S. 415, 432-33 (1991)(O’Connor, J., concurring), cited in United States v. Curtis, 44 M.J. 106, 139 (1996).  “[T]he constitutional standard” is “‘not whether the community remembered the case, but whether the jurors . . . had such fixed opinions that they could not judge impartially . . . the defendant.’”  Mu’Min, 500 U.S. at 430 (citing Patton v. Yount, 467 U.S. 1025, 1035 (1984)).  Voir dire questions, whether to the panel or to an individual member, are designed to ferret out such fixed opinions “in the interest of having the court-martial free from substantial doubt as to legality, fairness, and impartiality.”  Rule for Courts-Martial 912(f)(1)(N) [hereinafter R.C.M.].  See generally Jefferson, 44 M.J. at 317-18.


COL D and LTC R admitted exposure to criminal investigative reports as part of their official positions in intelligence and operations.  The defense counsel was necessarily aware that the final criminal investigative reports, issued several months before trial, titled appellant for the rape of two women and contained their detailed sworn statements describing the rapes.  His neutral question to confirm that COL D and LTC R had read the reports was designed to provide support for his immediately subsequent request for individual voir dire.  His failure to ask the members specific questions about their recall of any additional offenses was a reasonable decision not to risk disqualifying the other members.  R.C.M. 912(d) discussion.

We are mindful that the Court of Appeals for the Armed Forces in Curtis has cited Mu’Min for the principle that such “content” questioning is not necessary in every case to determine a member’s impartiality.  We find that the members’ acknowledgement that they had read CID reports of much more serious crimes required individual voir dire in appellant’s case, and we distinguish Mu’Min and Curtis on four grounds.

First, unlike the Mu’Min and Curtis cases, which dealt with pretrial media publicity, the members in appellant’s case were exposed to CID reports.  Media articles, like military police blotter reports, are released as allegations are raised and information becomes available.  As potential jurors well know from their general experience as savvy consumers, media publicity is subject to change as investigations progress and it can be sensationalized to attract potential readers and listeners.  Police and CID reports, on the other hand, contain final determinations of fact by neutral investigators and are official indicators of criminal culpability.  The distribution of such reports is limited to those with an official need to know.

Second, both the extent and content of the publicity, “the full range . . . of the allegedly prejudicial information to which prospective jurors might have been exposed,” was known to the Curtis and Mu’Min courts.  Mu’Min, 500 U.S. at 432-33; Curtis, 44 M.J. at 134-39.  The trial judges could thus evaluate for themselves the effect of the publicity on the panel.  In appellant’s case, the military judge knew only that the CID reports would have probably contained rape allegations.  He could not have been aware of the content of the reports, such as physical details of the encounters or any admissions by appellant, to assess the effect of the reports on the members.

Third, Mu’Min notes that “[t]he voir dire examination conducted by the trial court . . . was by no means perfunctory.”  500 U.S. at 431.  The trial judge asked the members as a whole “four separate questions about the effect of pretrial publicity or information about the case obtained by other means.”  Id.  In panels of four members, the trial court then asked whether jurors had formed an opinion about the case.  See also Curtis, 44 M.J. at 140 (noting “extensive inquiry” in the case).  The military judge in appellant’s case merely asked all the members standard questions designed to impress upon all of them their duty to judge appellant’s case fairly and on the evidence presented.  Dep’t of Army, Pam. 27-9, Military Judges’ Benchbook § 6, at 86-88 (30 Sep. 1996).  He asked no question specifically designed to probe the extent and effect of pretrial information on the members.  See United States v. DeNoyer, 44 M.J. 619 (Army Ct. Crim. App. 1996)(court frowned on perfunctory treatment of sensitive voir dire issues); see also United States v. Berry, 34 M.J. 83, 88 (C.M.A. 1992)(Court of Military Appeals, now the Court of Appeals for the Armed Forces, rejected naked disclaimers in response to tailored questions).

Finally, Mu’Min was to be tried by a panel selected from twenty-six prospective jurors.  Individual voir dire of each to determine what publicity he or she had been exposed to and its effect was determined to be cumbersome and not significantly helpful.  Cf. Irvin v. Dowd, 366 U.S. 717, 722 (1961)(430 potential members).  Military judges face no such time-consuming undertaking.  Potential panels rarely exceed one dozen members, and even the Curtis case, a court-martial for capital murder, only involved eighteen potential members.  44 M.J. at 131.  Here, the military judge had but to ask a few follow-on questions of only two members.  He could have easily and quickly heeded the suggestion of the Court of Appeals for the Armed Forces that “when further inquiry [is] omitted on a critical issue, judges should be patient and allow that inquiry to be conducted.”  Jefferson, 44 M.J. at 322.

We hold that the military judge clearly abused his discretion by not allowing the defense counsel to individually voir dire COL D and LTC R to determine the extent of their knowledge and memories of the facts of appellant’s case, and the effect their knowledge would have on their deliberations.  “Because of the potential impact of this abuse on the right to a trial by impartial members, corrective action is required.”  Id.


The findings of guilty of Charge IV and its Specification are set aside and that charge and its specification are dismissed.  The remaining findings of guilty are affirmed.  The sentence is set aside.  A rehearing on the sentence may be ordered by the same or a different convening authority.  If the convening authority determines that a rehearing on the sentence is impracticable, he may approve a sentence of no punishment.


Senior Judge TOOMEY and Judge CARTER concur.







FOR THE COURT:







JOSEPH A. NEURAUTER
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