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STOCKEL, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of conspiracy to commit larceny (two specifications), willfully disobeying a superior commissioned officer, larceny (two specifications), burglary, and housebreaking, in violation of Articles 81, 90, 121, 129, and 130, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 890, 921, 929, and 930 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.  

In this Article 66, UCMJ, appeal, the appellant asserts that there was an insufficient factual basis supporting the appellant’s guilty plea to housebreaking.  Accordingly, the appellant’s guilty plea was improvident.  We agree.

BACKGROUND


The appellant was assigned to A Company, 2d Battalion, 52d Aviation Regiment, Camp Humphreys, Korea, at the time of the offenses.  On or about 21 April 2001, the appellant and Private First Class (PFC) Everette Harmon entered Building 574, the barracks of Headquarters and Headquarters Detachment (HHD), 6th Cavalry Regiment, searching for a friend.  They entered the friend’s barracks room, which was unlocked.  The appellant attempted to awaken his friend, but was unable to do so.  After the appellant and PFC Harmon left their friend’s barracks room, they agreed to see if they could enter other barracks rooms for the purpose of stealing property.  They walked down the hallways and checked doors for unlocked rooms.  They entered a number of unlocked barracks rooms and stole four cellular phones, a cellular phone battery, a cellular phone battery charger, a Sega Dreamcast game system, and two backpacks, for a total value of approximately $455.00.


Late in the evening of 22 April 2001 or early morning of 23 April 2001, the appellant and PFC Harmon again went to their friend’s barracks room in Building 574.  As the appellant and PFC Harmon were departing, they passed the dayroom and entered it.  Private First Class Harmon asked the appellant if he needed a TV.  The appellant stated, “Yes,” prompting the appellant and PFC Harmon to steal a TV out of the dayroom.  The appellant and PFC Harmon took the TV to PFC Harmon’s barracks room, located in another building.  When they returned to PFC Harmon’s barracks room, the appellant, PFC Harmon, and PFC Harmon’s roommate, PFC Jerome Ford, conspired to return to Building 574 and steal additional property out of the dayroom.  The three soldiers entered Building 574 and stole property from the third floor dayroom.  Next, they entered the fourth floor dayroom and stole additional property.  From the dayrooms, they stole a television set, a stereo system with a digital versatile disc (DVD) player, a second DVD player, a videocassette recorder, a subwoofer, a Kenwood receiver, and a Nintendo 64 game system, all military property, of a total value of approximately $2,900.00.  

DISCUSSION

A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.  United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969); Rule for Courts-Martial [hereinafter R.C.M.] 910(e).  An accused must admit every element of the offense to which he pled guilty.  R.C.M. 910(e) discussion.   To reverse a guilty finding on appeal, the record must show a “substantial basis” in law and fact for questioning the guilty plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).
The offense of housebreaking is comprised of two elements:

(1)  That the accused unlawfully entered a certain building or structure of a certain other person;
  and 
(2)  That the unlawful entry was made with the intent to commit a criminal offense [in this instance, the criminal offense of larceny] therein.
Manual for Courts-Martial, United States (2000 ed.) [hereinafter MCM], Part IV, para. 56b.
As in United States v. Williams, 4 U.S.C.M.A. 241, 243, 15 C.M.R. 241, 243 (1954), the government argues that the appellant’s entry was unlawful because it was with the intent to steal military property.  As our superior court noted, however, “[i]t is difficult to see how we can accord to each word of [Article 130] its full meaning if we are to hold that an entry into a building is per se unlawful, when undertaken with a contemporaneous intention to commit a crime therein.”  Williams, 15 C.M.R. at 243.  To determine whether an entry is unlawful, the court classified buildings or structures into three categories:  (a) private, (b) public, and (c) semiprivate.  Id. at 246.  Barracks were classified as semiprivate buildings.  The court further enunciated a nonexclusive list of circumstances in determining whether an entry is lawful: 

(a)  the nature and function of the building involved;

(b)  the character, status and duties of the entrant, and even at times his identity;

(c)  the conditions of the entry, including time, method, ostensible purpose, and numerous other factors of frequent relevance but generally insusceptible of advance articulation;

(d)  the presence or absence of a directive of whatever nature seeking to limit or regulate free ingress;

(e)  the presence or absence of an explicit invitation to the  visitor;

(f)  the invitational authority of any purported host; [and]

(g)  the presence or absence of a prior course of dealing, if any, by the entrant with the structure or its inmates, and its nature . . . .  
Id. at 247; United States v. Davis, 56 M.J. 299, 301 (2002).

In applying these factors and reviewing the circumstances of this case, we conclude, unlike the court in Williams, that there was an insufficient factual basis supporting the appellant’s guilty plea to housebreaking.  The government argues there was no indication that the first sergeant intended the dayroom to be used and enjoyed by soldiers other than those assigned to HHD, 6th Cavalry Regiment.  Since the appellant was not assigned to HHD, 6th Cavalry Regiment, his entry must, therefore, be unlawful.  We find this argument unpersuasive.   No factual basis was elicited to show entry into Building 574 or the dayrooms was limited only to soldiers from HHD, 6th Cavalry Regiment.  The appellant apparently had free ingress into the barracks as he twice entered the building to visit his friend.  Further, the military judge established that the dayrooms were open at all times.  But neither the judge nor the stipulation of fact addressed whether the accused admitted facts to show that his entering the dayroom was “made without the consent of any person authorized to consent to entry or without other lawful authority.”  MCM, Part IV, para. 111c.  Under these facts, we hold that the military judge erred in accepting the appellant’s plea of guilty to housebreaking.

If we conclude that we can “reliably determine what sentence would have been imposed at the trial level if the error had not occurred,” we need not order a rehearing on the sentence in this case.  United States v. Sales, 22 M.J. 305, 307 (C.M.A. 1986).  “[T]he standard for reassessment is not what sentence would be imposed at a rehearing, but rather would the sentence have been ‘at least of a certain magnitude.’”  United States v. Taylor, 51 M.J. 390, 391 (1999) (quoting United States v. Taylor, 47 M.J. 322, 324 (1997)).  In curing the error through reassessment, we must “‘assure that the sentence is no greater than that which would have been imposed if the prejudicial error had not been committed.’”  Sales, 22 M.J. at 308 (quoting United States v. Suzuki, 20 M.J. 248, 249 (C.M.A. 1985)).  

For the purpose of our Sales’ analysis, we note that the error in this case failed to affect the fundamental facts of the appellant’s criminal acts.  Additionally, the error had relatively limited effect on the maximum sentence.  The appellant still faced, inter alia, forty-five years of confinement for his remaining convictions.  Based upon the entire record, and our collective experience, we conclude that we can reliably determine what sentence would have been imposed if this error had not occurred.  Accordingly, we are satisfied that the sentence adjudged at trial and approved by the convening authority is no greater than that which would have been imposed absent the housebreaking conviction.

DECISION

The findings of guilty of Charge VI and its Specification are set aside and Charge VI and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), this court affirms the sentence.

Senior Judge CHAPMAN and Judge CLEVENGER concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Both appellate defense counsel and government appellate counsel make reference to the military judge’s responsibility regarding the possibility of a defense raised during the providence inquiry.  The issue presented is not whether the appellant raised the possibility of a defense in his explanation of the facts, but whether there is a sufficient factual basis to support the element of unlawful entry. 





� The circumstances of this case are distinguishable from those in Davis, 56 M.J. 299.  In that case, the accused was given access to a key for ingress into a warehouse as part of his official duties.  The Court of Appeals for the Armed Forces held that implicit in granting the appellant authority to access the key, and, therefore, the warehouse, was the understanding that entry was only for a proper or official purpose.  In this case, there is no issue whether entrance to the barracks was for an official purpose.  
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