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MEMORANDUM OPINION

-----------------------------------------
TOOMEY, Senior Judge:

A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of desertion, willful damage to military property of a value less than $100.00, larceny of a nonmilitary motor vehicle, larceny of currency of a value greater than $100.00 (two specifications), and unlawful entry, in violation of Articles 85, 108, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 885, 908, 921, and 934 [hereinafter UCMJ].  The adjudged sentence was a bad-conduct discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority reduced the confinement to thirty-six months, but otherwise approved the sentence as adjudged.


This case was submitted to the court on its merits for review under Article 66, UCMJ.  Appellate defense counsel, however, notes several irregularities in the footnotes to her brief:  (1)  the defense appellate copy of the record of trial contains a charge sheet with an amendment to the Specification of Charge I (desertion) striking out the words “he was apprehended,”
 thereby reducing the gravity of the desertion offense; the charge sheet contained in the original record of trial does not contain such an amendment; (2)  appellant’s Care inquiry
 did not include a termination by apprehension element for the desertion offense; (3)  the staff judge advocate’s (SJA) recommendation
 incorrectly advised the convening authority that appellant pled guilty to, and was found guilty of, desertion terminated by apprehension; (4)  the promulgating order incorrectly reflects that appellant’s desertion was terminated by apprehension; (5)  the convening authority’s action and the promulgating order failed to reflect a 175-day sentence credit;
 and (6)  the record of trial does not contain the assumption of command orders for the “acting commander” who referred the charges to trial by court-martial and also signed the pretrial agreement.
  Appellate defense counsel asks us to “direct that the [p]romulgating [o]rder be corrected to accurately reflect the crimes of which appellant was convicted.”

Unfortunately, it’s not that simple.  In this case, we find ourselves in the position of once again having to reconstruct a court-martial’s findings due to the inattention to detail of the trial counsel, trial defense counsel, court reporter, chief of military justice, and SJA.  The promulgating order accurately reflects the findings that the convening authority approved.  Any errors can only be corrected by either returning the case for a new review and action, or by this court intervening and correcting the errors itself, a task which we have increasingly faced in recent months.  In the interest of judicial economy, we will once again correct the errors at this level.

Despite the conflicting charge sheets contained in the various copies of the record, it is plain that appellant pled guilty to the lesser offense of desertion not terminated by apprehension.  At page 12 of the record, the military judge, with appellant’s consent, permitted the trial counsel “to amend the Specification of Charge I by deleting the words ‘he was apprehended.’”
  Obviously, this amendment was not made on the original charge sheet subsequently included in the record.  Thereafter, appellant pled guilty, “To all the charges and specifications,” in accordance with the pretrial agreement.  Appellant’s Care inquiry and the stipulation of fact satisfied all the elements of the offense of desertion not terminated by apprehension.  The military judge found appellant:  “Of all charges and their specifications:  Guilty.”

The SJA’s recommendation incorrectly advised the convening authority that appellant pled guilty to, and was found guilty of, inter alia, the offense of desertion terminated by apprehension.  The trial defense counsel failed to bring this error to the SJA’s attention.  Appellant affirmatively waived the right to submit matters in clemency or a response to the SJA’s recommendation pursuant to R.C.M. 1105 and 1106.  The convening authority implicitly approved the findings as recommended by the SJA.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  Accordingly, the promulgating order accurately reflected the findings and sentence as approved by the convening authority.
  To the extent that the convening authority purported to approve a finding of guilty to desertion terminated by apprehension, however, his action was a nullity.  See United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).


Failure of the trial defense counsel to comment on misinformation in the SJA’s recommendation is waived in the absence of plain error.  R.C.M. 1106(f)(6).  A misstatement of the court-martial’s findings increasing the number or seriousness of the offenses of which an appellant is found guilty constitutes error.  See Drayton, 40 M.J. at 448.  Applying United States v. Wheelus, 49 M.J. 283, 289 (1998), however, we find no colorable showing of possible prejudice to appellant’s substantial rights concerning the approved sentence.  UCMJ art. 59(a).  Appellant negotiated a pretrial agreement with the convening authority in which he agreed to plead guilty to all the charges and specifications without reservation.  The government’s subsequent deletion of the terminated by apprehension element of the desertion charge, even though not part of the pretrial agreement, did not affect the validity of appellant’s providence inquiry or the sentence adjudged by the military judge.  Appellant’s Care inquiry and the supporting stipulation of fact reflected that appellant’s desertion came to an end when he was apprehended by civilian police for the unlawful entry offense; therefore, appellant did not return to military control voluntarily or of his own accord.  The convening authority’s action in accordance with the pretrial agreement substantially reduced appellant’s adjudged confinement from four years to thirty-six months.  Under the facts of this case, we are satisfied that a correct statement of the findings in the SJA’s recommendation would not have affected the sentence as approved by the convening authority.

The court affirms only so much of the Specification of Charge I and Charge I as finds that appellant did, on or about 0830 hours, 28 May 2000, without authority and with intent to remain away therefrom permanently, absent himself from his unit, to wit:  C Company, 2d Battalion, 504th Parachute Infantry Regiment, located at Fort Bragg, North Carolina, and did remain so absent in desertion until on or about 1030 hours, 2 June 2000, in violation of Article 85, Uniform Code of Military Justice.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, the sentence is affirmed.

Judge CARTER and Judge HARVEY concur.
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Clerk of Court

� We note that the initials next to the excepted language on the copy of the charge sheet provided by defense appellate counsel appear to match the trial counsel’s initials.





� United States v. Care, 18 U.S.C.M.A. 535, 541, 40 C.M.R. 247, 253 (1969).





� Rule for Court-Martial [hereinafter R.C.M.] 1106(d)(3)(A).





� See Army Reg. 27-10, Legal Services:  Military Justice, para. 5-28(a) (24 June 1996); R.C.M. 1107(f)(4)(F) and 1114(c)(1).  Appellant was, however, properly credited with 175 days’ confinement credit by the regional confinement facility and has suffered no prejudice.  The government and appellant stipulated at trial that appellant was entitled to three days’ confinement credit for restraint tantamount to confinement (United States v. Mason, 19 M.J. 274 (C.M.A. 1985) (summary disposition)), 127 days’ credit for actual pretrial confinement (United States v. Allen, 17 M.J. 126 (C.M.A. 1984)), and forty-five days’ credit for conduct amounting to illegal pretrial punishment by the confinement personnel at the Camp Lejeune confinement facility (UCMJ art. 13), for a total of 175 days’ confinement credit.





� See Manual for Courts-Martial, United States (2000 ed.), app. 14, at A14-2.  Appropriate assumption of command orders have now been appended to the record.





� R.C.M. 603.





� R.C.M. 1114(c)
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