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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:

A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave (two specifications) and wrongful distribution of marijuana, in violation of Articles 86 and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886 and 912a [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for seven months.  Pursuant to the terms of a pretrial agreement, the convening authority approved the adjudged sentence, but suspended the execution of that portion of the sentence to confinement in excess of six months for a period of six months.  The case is before this court for review pursuant to Article 66, UCMJ.  


In his only assignment of error, appellant asserts, and the government concedes, that the staff judge advocate’s (SJA) failure to specifically include in his addendum to the post-trial recommendation (SJAR) that appellant asked the convening authority to waive automatic forfeitures
 was plain error.  Appellant maintains that this omission and the SJA’s failure to make a recommendation regarding appellant’s request to the convening authority warrants a new review and action.  Notwithstanding appellant’s argument and the government’s concession, we find no error and affirm.


As part of appellant’s clemency petition submitted pursuant to Rule for Courts-Martial 1105, appellant requested that the convening authority waive automatic forfeitures incurred under Article 58b, UCMJ, and that the money be paid directly to his wife.  The SJA forwarded this request and other clemency matters to the convening authority as part of the addendum to the SJAR.  In that addendum, the SJA advised the convening authority that he must consider defense submissions found in appellant’s request for clemency prior to taking final action in appellant’s case.  The SJA did not specifically state, however, that appellant requested waiver of automatic forfeitures.  The SJA did inform the convening authority that he had considered all defense matters and adhered to the recommendation previously made to the convening authority in the SJAR.
  The convening authority stated on the addendum that he personally considered appellant’s clemency request before taking final action.


This is not a case where we have to guess whether the convening authority considered all clemency matters submitted by appellant.  See United States v. Craig, 28 M.J. 321 (C.M.A. 1989).  Nor is it a situation where the convening authority received erroneous advice.  See United States v. Finklea, ARMY 20020927 (Army Ct. Crim. App. 26 Feb. 2003) (unpub.), pet. denied, 59 M.J. 226 (C.A.A.F. 2003).  Furthermore, there is no request for deferment of forfeitures in the instant case, which would require the convening authority to state in writing his reasons for denying such a request.  See United States v. Sloan, 35 M.J. 4, 6-7 (C.M.A. 1992); United States v. Zimmer, 56 M.J. 869, 873 (Army Ct. Crim. App. 2002).  We know of no similar requirement for a convening authority to state the reasons for denying a request to waive forfeitures directed pursuant to Article 58b, UCMJ.  See United States v. Quintin, 47 M.J. 798, 801 (N.M.Ct.Crim.App. 1998).  In this case, the 
convening authority considered waiver, but decided not to grant appellant’s request.  Thus, there is no post-trial error in appellant’s case.


Accordingly, the findings of guilty and the sentence are affirmed.


Judge CLEVENGER and Judge STOCKEL concur.  







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� See UCMJ art. 58b.





� The SJA originally recommended that the convening authority “approve the sentence as adjudged except the execution of that part of the sentence extending to confinement in excess of 6 months [be] suspended for a period of 6 months. . . .”





� Even a finding of error would not benefit appellant.  Our review of appellant’s finance records indicates that appellant received more pay than he was entitled to after his court-martial, and that he went on excess leave with a debt to the government of over $3,000.00.  Thus, appellant had no pay to forfeit.
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