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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:*

A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of three specifications of violating a lawful general regulation, two specifications of adultery, and obtaining services by false pretenses, in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for seven months, forfeiture of $500.00 pay per month for seven months, and reduction to Private E1.  The convening authority approved the sentence.  This case is before this court for mandatory review under Article 66, UCMJ.

Appellant asserts that the staff judge advocate failed to advise the convening authority of appellant’s service record, including his awards, decorations, and achievements, in the staff judge advocate’s post-trial recommendation (SJAR) as required by Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(3)(C).  We agree.

*Judge Booth took final action prior to his release from active duty.

Appellant’s crimes were based on his sexual relationships with two trainees, a personal relationship with another trainee, and making personal calls to trainees on a government telephone.  At the time of his trial, appellant had almost fourteen years of military service.  Appellant’s awards and decorations included the Army Commendation Medal and a valorous unit award for his service in the Gulf War, two additional Army Commendation Medals, four Good Conduct Medals, two Army Achievement Medals, and a senior parachutist badge.  Appellant was a graduate of numerous service schools, and he had been awarded many certificates of achievement.  Appellant was also the honor graduate from the Drill Sergeant’s Course.  Appellant’s service record, including his awards and decorations, were admitted into evidence at the sentencing phase of the trial. 

The SJAR noted appellant’s military occupational specialty (combat engineer), his age, marital status, education, his current enlistment, his basic pay entry date, and his lack of a criminal record, but omitted appellant’s service history, awards, decorations, and other achievements.  In her R.C.M. 1105 response, appellant’s counsel urged the convening authority to grant clemency, to approve appellant’s request for an administrative discharge instead of the bad-conduct discharge, and to consider all of the documents relating to appellant’s character of service that had been admitted at trial.  The R.C.M. 1105 response contained no enclosures.  Appellant’s counsel did not raise a claim that the SJAR’s omission of appellant’s service record constituted error.  In his addendum to the SJAR, the SJA stated that the convening authority was required to consider the defense submission before taking action on the case, but that no corrective action on sentence was necessary.  The record contains no statement by Major General (MG) Flowers, the convening authority, that he considered the documents relating to appellant’s service record before taking action.  Major General Flowers did not refer appellant’s case to trial.

To prevail on an allegation of post-trial error that was not preserved below, appellant must show error that was plain or obvious and that the error materially affected his substantial rights.  Because of the discretionary nature of the convening authority’s decision on sentence, only a colorable showing of prejudice is required.  See United States v. Wilson, 54 M.J. 57, 59 (2000); United States v. Wheelus, 49 M.J. 283, 289  (1998).  Because R.C.M. 1106(d)(3)(C) requires an SJAR to contain a summary of the defendant’s service record, the omission of appellant’s service record from the SJAR constituted an “error” that was “plain.”

In addition, appellant has made a colorable showing of prejudice.  First, the SJAR’s omission of appellant’s service record may have led the convening authority to conclude that appellant had been a mediocre soldier before he committed his crimes.  Second, appellant was convicted of military offenses, so appellant’s good service record represented his best hope of obtaining clemency from the convening authority.  Thus, the SJAR’s omission of appellant’s service record, including his service in the Gulf War, deprived appellant of any realistic chance of obtaining clemency.  Third, MG Flowers did not refer the case to trial, so it is unlikely that he was aware of appellant’s service record from independent sources prior to taking action.  Furthermore, we are not confident that MG Flowers actually considered appellant’s service record before taking action.  Under these circumstances, appellant is entitled to be in the position he would have occupied if the error had not occurred.  Thus, a new review and action are required.  See United States v. Hollon, 39 M.J. 38 (C.M.A. 1993); United States v. Demerse, 37 M.J. 488 (C.M.A. 1993).(
We affirm the findings of guilty.  The action of the convening authority is set aside.  The record of trial will be returned to The Judge Advocate General for preparation of a new SJAR and action by the same or different convening authority in accordance with Article 60 (c)-(e), UCMJ. 
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Deputy Clerk of Court   

( Although not raised by appellant, the SJAR contained an additional omission.  In the R.C.M. 1105 response, appellant claimed that his plea to one adultery charge was improvident.  Under R.C.M. 1106(d)(4), the SJAR should have contained a statement “of agreement or disagreement with the matter raised by the accused.” 
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