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MEMORANDUM OPINION
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CURRIE, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of attempted bigamy, fraudulent enlistment, bigamy (two specifications), and adultery (two specifications), in violation of Articles 80, 83, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 883, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge, confinement for thirty months, forfeiture of all pay and allowances, and reduction to Private E1.  Pursuant to a pretrial agreement, the convening authority approved only so much of the sentence as provided for a bad-conduct discharge, confinement for nine months, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before the court for review pursuant to Article 66, UCMJ.


Appellant argues the military judge erred by accepting his guilty plea to attempted bigamy because during the plea inquiry he reasonably raised the defense of voluntary abandonment, which created a substantial conflict with his plea that the military judge did not resolve.  We agree.  
FACTS

Appellant married his first wife in 1994, his second wife in 1997, and his third wife on 30 September 2000.  On or about 11 October 2000, appellant—still married to all three wives—and Cassandra R., his fiancé, completed a marriage license application and submitted it to the clerk of court.  This was the basis for the attempted bigamy charge.  


During the providence inquiry, as required by Article 45, UCMJ, and United States v. Care, 18 U.S.C.M.A. 535, 40 C.M.R. 247 (1969), the military judge properly advised appellant of the elements of attempted bigamy.  The following colloquy then followed:

MJ:  Now, why don’t you tell me about that.  What did you do?  What happened?

ACC:  [Accused and defense counsel conferred.]  Basically, [my fiancé and I] just went down to Thurston County, that day-
MJ:  Down to the courthouse there and walked in?

ACC:  Yes, Your Honor.

MJ:  Okay.

ACC:  And filled out the necessary paperwork and turned it in.

MJ:  Turned it in to whom?  The clerk of the court?

ACC:  Yes, Your Honor

MJ:  What did you fill out?  Do you recall?

ACC:  I believe it was a questionnaire and another application for-for the actual license to get married.

MJ:  Okay.  And on that questionnaire, it called for certain personal information about you and Cassandra [R], check?

ACC:  Yes, Your Honor.


. . . .

MJ:  The paperwork that you filled out with Cassandra [R]?  Did she actually fill it out with you?

ACC:  Yes, Your Honor.

MJ:  Now, you gave the paperwork back to the clerk, check?

ACC:  Yes, Your Honor.

MJ:  Did the clerk give you something in return?

ACC:  She just gave us the actual-excuse me-marriage-the thing that was supposed to be signed-

MJ:  By the-

ACC:
 Right, by the minister.

MJ:  -or the justice of the peace, right?

ACC:  Right.

MJ:  All right, now did you actually complete the ceremony?

ACC:  No, Your Honor.

MJ:  Why not?

ACC:  At the time, when I was-when we was [sic] going through the process, you know, I had thought about it, but then, shortly afterwards, I had changed my mind.

MJ:  Okay.

ACC:  After the application process.


. . . .

MJ:  Now, who is Kamille [S]?
ACC:  That’s who I consider my wife now, Your Honor.

. . . .
MJ:  And when did you actually start dating the woman?

ACC:  September.

MJ:  September of 2000.  When did you actually marry the woman?

ACC:  The 30th.

MJ:  Of September?

ACC:  Yes, Your Honor.

. . . .
MJ:  All right 30 September with Kamille.

ACC:  And then October with-

MJ:  And then October with Cassandra [R].  Well, what happened to Kamille then?  Between 30 September and 11 October?

ACC:  [Accused and defense counsel conferred.]  Basically, things was [sic] kind of going back and forth and at the time, I was kind of unsure what I was going to do with the relationship.

MJ:  With which woman here?  Kamille or Cassandra?

ACC:  [Accused and defense counsel conferred.]  With Cassandra.

. . . .
MJ:  So, you couldn’t quite figure out what to do with Cassandra, so I guess, in the meantime, you started dating Kamille?

ACC:  Yes, Your Honor. 

(Italics added).
LAW


“The military judge shall not accept a plea of guilty without making such inquiry of the accused as shall satisfy the military judge that there is a factual basis for the plea.”  Rule for Courts-Martial 910(e); see United States v. Bullman, 56 M.J. 377 (C.A.A.F. 2002).  “In order to establish an adequate factual predicate for a guilty plea, the military judge must elicit ‘factual circumstances as revealed by the accused himself [that] objectively support that plea[.]’”  United States v. Jordan, 57 M.J. 236, 238 (C.A.A.F. 2002)(quoting United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980)).  “An accused’s willingness to admit guilt cannot make an  otherwise defective plea provident.”  United States v. Peele, 46 M.J. 866, 868 (Army Ct. Crim. App. 1997) (citing United States v. Watkins, 32 M.J. 527, 529 (A.C.M.R. 1990)).


Article 45(a), UCMJ, requires the military judge to resolve inconsistent matters or defenses that the accused may raise during the providence inquiry or reject the guilty plea.  United States v. Perron, 58 M.J. 78, 82 (C.A.A.F. 2003); United States v. Garcia, 44 M.J. 496, 498 (C.A.A.F. 1980).  If the accused suggests a possible defense during the providence inquiry, the military judge must explain to him the elements of that defense and should not accept the plea unless the accused admits facts which negate the defense.  United States v. Giroux, 37 M.J. 553, 554 (A.C.M.R. 1993)(citing R.C.M. 910(e) discussion).   


This court reviews a military judge’s acceptance of a guilty plea for an abuse of discretion.  United States v. Eberle, 44 M.J. 374, 375 (C.A.A.F. 1996).  We use a “substantial basis test for appellate review of the providence of guilty pleas.” Jordan, 57 M.J. at 238; United States v. Phanphil, 57 M.J. 6, 10 (C.A.A.F. 2002); United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).  “‘A statement raising an affirmative defense to a charged offense may constitute matter in substantial conflict with a guilty plea.’”  United States v. Lark, 47 M.J. 435, 436 (C.A.A.F. 1998)(quoting United States v. Smauley, 42 M.J. 449, 450 (C.A.A.F. 1995)).  This court will not, however, overturn a guilty plea because of a “mere possibility” of a defense.  United States v. Faircloth, 45 M.J. 172, 174 (C.A.A.F. 1996).   

DISCUSSION


Voluntary abandonment is defined as follows: 

Voluntary abandonment is an affirmative defense to a completed attempt.  When raised by the evidence, the military judge must instruct sua sponte on this defense.  The defense is raised when the accused abandons his effort to commit a crime under circumstances manifesting a complete and voluntary renunciation of his criminal purpose.  The defense is available only when the accused abandons the intended crime because of a change of heart.  Thus, where the abandonment results from fear of immediate detection or apprehension, the decision to await a better opportunity for success, or inability to commit the crime, the defense is not available. 

Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 5-15 (1 April 2001); see Manual for Courts-Martial, United States (2000 ed.), Part IV, para. 4c (4); United States v. Byrd, 24 M.J. 286 (C.M.A. 1987).

When the military judge asked appellant why he did not go through with the marriage ceremony to Cassandra, appellant stated, “At the time, when I was-when we was [sic] going through the process, you know, I had thought about it, but then, shortly afterwards, I had changed my mind.”  Later, appellant added “Basically, things was [sic] kind of going back and forth and at the time, I was kind of unsure what I was going to do with the relationship [with Cassandra].”  

Appellant’s comments created more than the “mere possibility” of a defense.  It appears appellant voluntarily abandoned his plan to marry Cassandra because of his feelings for Kamille, and not for any reason that would deny him the defense.  Appellant’s statements raised matters in substantial conflict with his guilty plea.  Therefore, the military judge erred by not explaining the defense to appellant and resolving the conflict or rejecting the plea.  We will grant relief in our decretal paragraph.  

We have carefully considered the matters appellant personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and hold they are without merit.


The findings of guilty of Charge I and its Specification are set aside and Charge I and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted and the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for six months, and reduction to Private E1.  All rights, privileges, and property of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision are ordered restored as mandated by Article 75(a), Uniform Code of Military Justice.

Senior Judge MERCK and Judge MOORE concur.  






FOR THE COURT:

MALCOLM H. SQUIRES, JR.
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