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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge sitting as a general court-martial found the appellant guilty, pursuant to his pleas, of use of Lysergic Acid Diethylamide (LSD), distribution of LSD (two specifications), and possession of marijuana, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge and reduction to Private E1.  The case is before this court for automatic review of the “findings and sentence as approved by the convening authority” under Article 66(c), UCMJ.


The appellant asserts that an error in the staff judge advocate’s (SJA) post-trial recommendation under Rule for Courts-Martial 1106 [hereinafter R.C.M.] prejudiced his opportunity for clemency.  We have found a more fundamental error in the recommendation, action, and promulgating order that warrants return of the case for a new review and action.


The SJA recommendation erroneously characterized Specification 1 of the Charge as a distribution of LSD, rather than use.  The convening authority’s action merely approved the sentence without comment on the findings.  The resulting promulgating order thus stated “distribution,” because “[a]bsent contrary evidence, when a convening authority does not expressly address findings in his action, he approves only those findings of guilty reported in the SJA’s R.C.M. 1106 recommendation.”  United States v. Christensen, 45 M.J. 617, 618 (Army Ct. Crim. App. 1997).  At some later date, the SJA office purported to issue a corrected promulgating order, changing the “distribution” to “use.”  The corrected promulgating order is without legal effect, as the convening authority was never properly advised that the appellant was convicted of using LSD, and thus never approved a specification of use.  See United States v. Diaz, 40 M.J. 335, 345 (C.M.A. 1994).


Under these facts, we have two options.  We can either set aside and dismiss Specification 1 and reassess the sentence, or we can set aside the action.  See Christensen, 45 M.J. at 618; Diaz, 40 M.J. at 345.  Under the circumstances of this case, where the sentence limits our reassessment options, we elect the latter, so that the appellant will have the most meaningful opportunity for clemency by the convening authority after a recommendation that fully and correctly reflects his offenses.  R.C.M. 1107(g).


The action of the convening authority, dated 3 November 1999, is set aside.  The record of trial will be returned to The Judge Advocate General for a new action by the same or a different convening authority in accordance with Article 60(c)-(e), UCMJ.
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