JOHNSON – ARMY 20020412


UNITED STATES ARMY COURT OF CRIMINAL APPEALS

Before

CHAPMAN, CLEVENGER, and STOCKEL

Appellate Military Judges

UNITED STATES, Appellee

v.

Private First Class ANTHONY D. JOHNSON

United States Army, Appellant

ARMY 20020412

U.S. Army Field Artillery Center and Fort Sill

Michael J. Hargis, Military Judge

Colonel Robert A. Burrell, Staff Judge Advocate
For Appellant:  Colonel Robert D. Teetsel, JA; Lieutenant Colonel E. Allen Chandler, Jr., JA; Major Jeanette K. Stone, JA; Captain Kathleen D. Schmidt, JA (on brief).
For Appellee:  Lieutenant Colonel Lauren B. Leeker, JA; Lieutenant Colonel Margaret B. Baines, JA; Major Steven H. Levin, JA, USAR (on brief).

9 April 2003
-----------------------------------------

MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, pursuant to his pleas, of failure to go to his appointed place of duty (five specifications), wrongful use of marijuana (two specifications), wrongful appropriation of military property, and unlawful entry, in violation of Articles 86, 112a, 121, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, 921, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for four months, forfeiture of $737.00 pay per month for four months, and reduction to Private E1.  The case is before the court for review pursuant to Article 66, UCMJ.


In his only assignment of error, appellant alleges that his guilty plea to wrongful appropriation of a military sleeping bag is improvident.  We agree that appellant’s providence inquiry did not establish a factual and legal basis for concluding that appellant had the requisite intent to temporarily deprive the owner of the use and benefit of this property.

BACKGROUND 


During the providence inquiry, the military judge fully set out all of the elements of wrongful appropriation, and obtained appellant’s assurance that these elements correctly described what he had done.  To establish a factual basis for appellant’s plea, the military judge then elicited from appellant the facts and circumstances surrounding the charged offense.


Appellant related that at Fort Sill, Oklahoma, while riding in a car driven by a civilian acquaintance, they noticed a partially opened barrack’s window.  Appellant agreed to act as a lookout while the civilian entered the building through the open window.  Appellant understood that the civilian intended to steal items from inside the room.  After being asked by the civilian to come into the room, appellant entered the barrack’s room through the same window.  Once inside, he noticed the civilian rummaging through a closet.  The civilian then handed appellant a military sleeping bag that he had taken from the closet and asked appellant to hold it for him.  Moments later, appellant heard someone approaching the room.  Appellant ran from the room with the sleeping bag in his hands.  According to appellant, after realizing that he still had the sleeping bag, and not wanting to just throw it down, he started to make his way back to the victim’s room to return the bag when he was stopped by the victim’s roommate, Private First Class (PFC) Bierman.  There are conflicting accounts as to what appellant said when confronted by PFC Bierman.  In a stipulation of fact, the parties agreed that appellant told PFC Bierman that he was trying to make $150.00 and “that they could settle this without having to tell anybody.”  During the providence inquiry, however, appellant admitted mentioning something about $150.00, but did not believe he had said anything about trying to make $150.00.  He told the military judge that he had not thought about selling the sleeping bag.  Whatever was said, it is undisputed that PFC Bierman then told appellant to follow him to the staff duty desk.  Instead of going to the staff duty desk with PFC Bierman, however, appellant returned the sleeping bag to the owner’s room and left a note of apology.


When asked by the military judge about his intent when he took the sleeping bag, appellant replied that he only intended to hold the bag to keep it out of the way of his accomplice, and then leave it in the room.  He said that he never intended to take the bag for any other reason.  Appellant stated further that at the time he was handed the bag, he did not believe that his civilian accomplice wanted to steal the bag, but only to get it out of his way.  Appellant repeatedly told the military judge that when he ran from the room with the sleeping bag, he intended to return the bag to the owner’s room.  He refused to admit that he ever intended to keep the sleeping bag from the possession of the rightful owner for any period of time.  Appellant maintained that he did not take the bag to avoid getting caught with something he should not have, but only to return it to its owner.  After numerous attempts to ascertain appellant’s intent, the military judge asked appellant, “So, in your mind, the only reason that you had possession of this sleeping bag was to return it to the rightful owner?”  Appellant replied, “Roger, sir.”


Not surprisingly, throughout the inquiry, the military judge repeatedly voiced concerns over appellant’s insistence that he had no intention of taking the sleeping bag, and the resulting conflict between this stated intent and the criminal intent required to constitute wrongful appropriation.  Trial defense counsel continued to urge the military judge to inquire further.  The following colloquy then occurred between appellant and the military judge:

MJ:  Now, Private Johnson, I’m going to try this one more time.  Again, I am not looking—I only want you to tell me what happened.  I’m not looking for you to try to tell me what you think I want to hear.  I only want the truth, and if the truth is—well, the truth is what the truth is, so I just want to hear that from you.  At the time that you had the sleeping bag in your hand and the roommate was coming in the room, you ran with the sleeping bag.  Is that correct?

ACC:  Roger, sir.

MJ:  Okay.  Did you believe that you were entitled to have that sleeping bag in your possession at that time?

ACC:  Negative, sir.

MJ:  Okay.  So, you believed that possession of the sleeping bag was without the consent of the owner of that sleeping bag?

ACC:  Roger, sir.

MJ: Whether the owner is the United States Army or the occupant of the room.  Is that right?

ACC:  Roger, sir.

MJ:  Without his consent?

ACC:  Roger, sir.

MJ:  And you knew that that was wrongful.

ACC:  Roger, sir.

MJ:  Without legal justification or authorization, the possession?

ACC:  Roger, sir.

MJ:  Did you believe that that possession of the sleeping bag was a violation of the UCMJ?

ACC:  Roger, sir.

MJ:  So you thought that you were committing a criminal offense by standing there with that sleeping bag?

ACC:  Roger, sir.

MJ:  And you didn’t want to get caught with that sleeping bag?

ACC:  Negative, sir.

MJ:  So, you took off with the sleeping bag in your hand?

ACC:  Roger, sir.

MJ:  And one of your—was your intent—was part of your intent to take that sleeping bag to make sure—I didn’t get caught with it standing there in the room?

ACC:  Roger, sir.

MJ:  All right.  So, did you believe that your continued possession of that sleeping bag was also a violation of the UCMJ?

ACC:  Roger, sir.

MJ:  Okay.  So, when you ran around the building, you believed that, “I don’t have any lawful authority to have this sleeping bag.”  Correct?

ACC:  Roger, sir.

MJ:  And, that, “My continued possession of this sleeping bag is against the law?”

ACC:  Roger, sir.

MJ:  All right.  Did you believe that when you were running around the building or was it your intent as you were running around the building to, at least for a temporary time, deprive both the United States government, United States Army, and the occupant of the room to whom that sleeping bag had been issued, to deprive them of the use and benefit of that sleeping bag?
ACC:  Roger, sir.

MJ:  Even for the short period of time it took you to run around the building?

ACC:  Roger, sir.

After this colloquy, and after discussing the terms and conditions of the pretrial agreement, the military judge found appellant’s pleas provident and they were accepted. 

DISCUSSION


A military judge may not accept a plea of guilty without first determining that there is a factual basis for the plea.  UCMJ art. 45; Rule for Courts-Martial [hereinafter R.C.M.] 910(e); United States v. Jordan, 57 M.J. 236, 238 (2002).  The military judge must elicit from the accused the “factual circumstances as revealed by the accused himself [that] objectively support that plea[.]”  United States v. Davenport, 9 M.J. 364, 367 (C.M.A. 1980).  It is also clear that during this inquiry, “[i]f an accused ‘sets up matter inconsistent with the plea,’. . . the military judge must either resolve the apparent inconsistency or reject the plea.”  United States v. Garcia, 44 M.J. 496, 498 (1996) (quoting UCMJ art. 45(a)); R.C.M. 910(h)(2).  This court will not reject a guilty plea, however, unless there is a “substantial basis” in law and fact to question the plea.  United States v. Prater, 32 M.J. 433, 436 (C.M.A. 1991).


In this case, appellant repeatedly stated during the providence inquiry that he never intended to take the sleeping bag, or deprive the owner of its use.  Instead, he claimed that he only intended to return the bag to the owner’s room.  Only after a couple of off-the-record discussions with his defense counsel, and after several attempts by the military judge to resolve the conflict with his guilty plea, did appellant finally admit that his actions amounted to wrongful appropriation of the sleeping bag.  His admission consisted, however, of him simply responding, “Roger, sir,” to several questions put to him by the military judge as to whether his conduct was a violation of the UCMJ.  See R. at 80-82.  


As the Court of Appeals for the Armed Forces stated in United States v. Outhier, 45 M.J. 326, 331 (1996), “Mere conclusions of law recited by an accused are insufficient to provide a factual basis for a guilty plea.”  (Citing United States v. Terry, 21 U.S.C.M.A. 442, 45 C.M.R. 216 (1972)).  It is not enough to elicit legal conclusions from an accused.  Simply to agree to such legal conclusions, put forth in the form of questions by the military judge, without any admissions from an accused to support them, does not satisfy the requirements of Article 45, UCMJ, and R.C.M. 910(e).  See Jordan, 57 M.J. at 238-39.


We hold that the factual circumstances related by appellant do not support a finding that the taking of the sleeping bag was with the criminal intent to temporarily deprive the owner of the use and benefit of that property.  UCMJ art. 121(a)(2); see also Dep’t of Army, Pam. 27-9, Legal Services:  Military Judges’ Benchbook, para. 3-46-2c (1 April 2001); United States v. Kastner, 17 M.J. 11, 13 (C.M.A. 1983).  Therefore, there is a “substantial basis” in the record to question appellant’s guilty plea to wrongful appropriation.


We have considered the matters personally submitted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.


The findings of guilty of Charge III and its Specification are set aside and Charge III and its Specification are dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and the principles in United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms only so much of the sentence as provides for a bad-conduct discharge, confinement for three months, forfeiture of $737.00 pay per month for three months, and reduction to Private E1.  All rights, privileges, and property, including pay and allowances forfeited pursuant to Article 58b, UCMJ, of which appellant has been deprived by virtue of that portion of his sentence set aside by this decision, are hereby ordered restored.  See UCMJ art. 75(a).


Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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