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MEMORANDUM OPINION

-----------------------------------------
BROWN, Judge:

A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of disobeying a lawful command of a superior commissioned officer (two specifications), violating a lawful general order, making a false official statement, assault consummated by a battery, conduct unbecoming an officer (three specifications), and wrongfully soliciting another to render a false official statement (two specifications), in violation of Articles 90, 92, 107, 128, 133, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 890, 892, 907, 928, 933, and 934 [hereinafter UCMJ].  Contrary to the appellant’s pleas, the military judge convicted the appellant of wrongful use of cocaine, conduct unbecoming an officer (two specifications),
 

indecent assault,
 and indecent language,
 in violation of Articles 112a, 133, and 134, UCMJ, 10 U.S.C. §§ 912a, 933, and 934.  The convening authority approved the adjudged sentence of a dismissal, confinement for one year, forfeiture of all pay and allowances, and a reprimand. 

This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, the appellant’s two assignments of error, the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply thereto.  Although we find no merit in either of the assignments of error or in the Grostefon matters, we have determined that the second assignment of error merits brief discussion.


In his second assignment of error, the appellant alleges that the evidence adduced at trial is factually insufficient to sustain his conviction for indecent assault (Charge IV) and for communicating indecent language (Charge VII, Specification 2).  In his brief, the appellant tangentially alleges that the evidence also is legally insufficient to sustain those convictions.  We disagree. 

FACTS

At the time of the contested indecent assault and indecent language offenses, the appellant, a physician, was deployed to Eagletown, Dhahran, Saudi Arabia.  There he performed duties as a surgeon and as the physician-in-charge at the medical clinic.  Specialist (SPC) F,
 the victim, was also deployed to Eagletown.

On 9 December 1996, SPC F went on sick call complaining of a problem with her right wrist, which was injured during a previous, unrelated hospitalization.  The appellant examined the wrist, diagnosed the problem, and decided to operate on the wrist later that day.  The operation, done under local anesthesia, resulted in several stitches and some discomfort for SPC F.  The appellant prescribed three medications:  Motrin (800 milligrams), Tylenol 3 with codeine, and Norgesic Forte.  Specialist F returned to her room and took all three medications.  She then changed into her Army physical training shorts and tee shirt (without undergarments) and went to sleep.  After awaking with some pain in her arm, SPC F took additional dosages of each medication
 and went back to sleep.  

Specialist F testified extensively about what occurred next.  Sometime later on the evening of 9 December, the appellant awakened SPC F by knocking on her door.  Specialist F testified that the appellant told her he wanted to check on her stitches; she let him enter.  After the appellant checked her stitches, he tried to kiss her, but she resisted.  To diffuse the situation, SPC F asked the appellant if he was married.  The appellant acknowledged that he was married, but said he was having problems.  Specialist F continued to resist as the appellant grabbed her chest and they moved onto the bed.  She testified that, at the time, she was tired, things were foggy “like when you first wake up in the morning,” and she was “very disoriented.”

Specialist F further testified that the appellant removed her shorts and shirt and got on top of her on the bed.  She continued to try to push the appellant away.  He kissed her chest area, then moved lower to her stomach.  At this point, SPC F reported that the appellant said he wanted to “taste” her
 and he moved his mouth to her pelvic area.  As she tried to push him away, the appellant moved into a modified push-up position and tried to penetrate her for the first of three times.  Specialist F testified that she said “no” during his first two unsuccessful attempts at penetration.  She testified that when the appellant did penetrate her on the third attempt, she yelled, “No.”  The appellant then stopped, got dressed, told SPC F that “he had five months to convince [her],” and left.  At various points during her testimony regarding the encounter, SPC F described herself as “fearful,” “scared,” “helpless,” and “confused,” in part because of the appellant’s “rank” and “power.”

Specialist F testified that the appellant had a brand on his chest and on one or both arms.  In fact, photographs introduced at trial revealed a fraternity brand on the appellant’s chest and upper right arm, with a tattoo on his upper left arm.  Prior to trial, SPC F did not mention a tattoo and could not describe the brand with much accuracy and detail.  Nevertheless, no evidence at trial explained how SPC F could have known about the chest brand but for her encounter with the appellant on the evening of 9 December.

Specialist F testified that the appellant returned to her room the following evening.  When she would not let him in, she said the appellant repeated his comment about having “five months to convince [her],” and then he left.  She testified that she did not intend to report the alleged rape, in part, because she did not believe anyone would believe a specialist over a captain.  In fact, she did not report the incident or render a sworn statement until mid-January 1997, over a month later.

During a vigorous cross-examination of SPC F and through the examination of other witnesses, the appellant’s trial defense counsel challenged SPC F’s credibility and veracity, her delay in reporting the alleged rape, the manner in which her sworn statement was taken, her possible motivations to fabricate the allegations, her past personal and emotional problems, and her sexual history. 

DISCUSSION

Under our Article 66(c), UCMJ, mandate, this court “may affirm only such findings of guilty . . . as [we] find[] correct in law and fact and detemine[], on the basis of the entire record, should be approved.”  

The test for legal sufficiency of the evidence is “whether, considering the evidence in the light most favorable to the prosecution, a reasonable factfinder could have found all the essential elements beyond a reasonable doubt.”  United States v. Turner, 25 M.J. 324 (C.M.A. 1987) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)).  When testing for legal sufficiency, “this [c]ourt is bound to draw every reasonable inference from the evidence of record in favor of the prosecution.”  United States v. Blocker, 32 M.J. 281, 284 (C.M.A. 1991).  The test for factual sufficiency “is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses,” this court is itself convinced of the appellant’s guilt beyond a reasonable doubt.  Turner, 25 M.J. at 325. 

We have no hesitancy in concluding that the evidence in this case is legally sufficient for conviction.  Specialist F’s testimony established each element of both indecent assault and communicating indecent language.  Considered in a light most favorable to the prosecution, a reasonable fact finder could have found beyond a reasonable doubt that the appellant committed each offense.

The appellant’s factual sufficiency challenge is based primarily on trial defense counsel’s very thorough challenge to SPC F’s credibility and veracity and on her possible motivations to falsify the rape and indecent language charges.  On appeal, the appellant argues that the military judge must have found SPC F’s testimony incredible, at least in part, because he acquitted the appellant of rape.  We need not speculate why the military judge acquitted the appellant of raping SPC F.  Nevertheless, after thoroughly reviewing all of the testimony and after making allowances for not having personally observed the witnesses, we are persuaded that SPC F is a credible witness.  Despite an extensive examination by trial defense counsel on many facets of SPC F’s adult life, we find that her recollection of the essential events of 9 December 1996 remained certain and unshaken.  We are convinced beyond a reasonable doubt that the appellant is guilty of both the indecent assault of SPC F and the use of indecent language toward SPC F.


We hold the findings of guilty correct in law and fact.  Accordingly, we affirm those findings. 

As noted previously, the adjudged sentence in this case includes, inter alia, a reprimand.  Although the convening authority approved the sentence as adjudged, he did not include the reprimand in the action itself, as required by Rule for Court-Martial 1107(f)(4)(G).  In the interest of judicial economy, rather than returning the action to the convening authority for correction, as authorized by Rule for Court-Martial 1107(g), we will correct this defect by disapproving the adjudged reprimand.  

Accordingly, the court affirms only so much of the sentence as provides for a dismissal, forfeiture of all pay and allowances, and confinement for one year.


Senior Judge CAIRNS and Judge VOWELL concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� After findings, the military judge merged one specification of conduct unbecoming an officer with the indecent assault specification, and dismissed the former specification without prejudice. 





� The conviction for indecent assault was to the lesser included offense of the charged offense, rape (Article 120, UCMJ).





� Without objection from counsel, the military judge, sua sponte, merged the indecent language and indecent assault offenses for sentencing purposes.





� After the incident, but before the trial, SPC F married another soldier, Private First Class G.  For clarity and consistency, we will refer to her throughout as SPC F. 





� At trial, Colonel Gary Matteson, the Command Surgeon for Third United States Army, testified that Motrin tends to cause drowsiness, and Tylenol 3 tends to cause drowsiness, confusion, and impairment of judgment and fine motor skills.  To underscore the significance of these side effects, he testified that, as a practice, physicians do not allow patients to consent to medical procedures after receiving codeine.





� This comment formed the basis of the indecent language charge.
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