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MEMORANDUM OPINION
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CHAPMAN, Senior Judge:


A military judge sitting as a special court-martial convicted appellant, in accordance with his pleas, of absence without leave (AWOL), failure to go to his appointed place of duty (six specifications), wrongful use of marijuana (two specifications), wrongful introduction of marijuana, wrongful possession of marijuana (two specifications), and soliciting another to commit the offense of possession of marijuana, in violation of Articles 86, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 912a, and 934 [hereinafter UCMJ].  The military judge sentenced appellant to a bad-conduct discharge and confinement for two months.  The convening authority approved only so much of the sentence as provided for a bad-conduct discharge and confinement for one month.
  The case is before this court for review pursuant to Article 66, UCMJ.


Appellant asserts in his sole assignment of error that he was not credited with two days spent in pretrial confinement and asks this court to reduce his sentence by two days.  We agree that there was an error in the computation of appellant’s pretrial confinement credit authorizing appellant only one day of credit toward his approved sentence to confinement.  We will order that appellant receive an additional day of confinement credit in our decretal paragraph. 


After appellant returned to military control following a period of AWOL, appellant’s commander ordered him placed into pretrial confinement during the evening of 4 January 2001.  Appellant returned to his unit the next day, 5 January, after the military magistrate ordered his release from confinement.  


Although the military judge failed to articulate on the record that appellant was to be given any pretrial confinement credit under United States v. Allen, 17 M.J. 126 (C.M.A. 1984), it is clear that the military judge intended to order that appellant receive one day of confinement credit.
  The staff judge advocate’s (SJA) post-trial recommendation, noted that appellant was in pretrial confinement “from 4-5 January 2001.”  The SJA failed, however, to advise the convening authority to give appellant pretrial confinement credit against the sentence to confinement. 


While the convening authority failed to direct any pretrial confinement credit, trial counsel did note on DA FORM 4430-R, Report of Result of Trial, dated 1 February 2001, that appellant served one day of pretrial confinement.  In computing appellant’s minimum release date from confinement, the confinement facility deducted one day for pretrial confinement.  See DD FORM 2710-1, Inmate Sentence Information, read to and signed by appellant on 5 February 2001.


This court held in United States v. DeLeon, 53 M.J. 658 (Army Ct. Crim. App. 2000) that “any part of a day in pretrial confinement must be calculated as a full day for purposes of pretrial confinement credit under Allen except where a day of pretrial confinement is also the day the sentence is imposed.”  53 M.J. at 660.  Appellant was put into pretrial confinement during the evening of 4 January 2001 and released the next day.  He should have received two days of confinement credit.


The findings of guilty and the sentence are affirmed.  Appellant shall be credited with an additional day of confinement credit, for a total of two days, against the sentence to confinement.  All rights, privileges, and property, of which appellant has been deprived by virtue of appellant’s original sentence are hereby ordered restored.  See UCMJ arts. 58b(c) and 75(a).

Judge CLEVENGER and Judge STOCKEL concur.   







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court

� Based on the length of time it took the government to prepare the record of trial, the staff judge advocate recommended that the convening authority reduce appellant’s sentence to confinement by one month. 





� During consideration of a defense motion for confinement credit as a result of restriction tantamount to confinement and for a violation of Article 13, UCMJ, the military judge noted that there was evidence of “about at least one day” of Allen credit.  Later, while ruling on the defense motion, the military judge stated that “[t]he defense motion for additional credit is denied.”  In the trial judge’s written findings of fact and conclusions of law on the defense motion, attached to the record as Appellate Exhibit IV, the military judge stated that “[t]he accused will be credited with one day of pretrial confinement (Allen) credit for the time he was placed in D Block on 4 January 2001 pending a magistrate review.” 
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