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MEMORANDUM OPINION ON FURTHER REVIEW

--------------------------------------------------------------

Per Curiam:

Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of attempted rape and rape (two specifications), in violation of Articles 80 and 120, Uniform Code of Military Justice, 10 U.S.C. §§ 880 and 920 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a dishonorable discharge, confinement for sixty years, forfeiture of all pay and allowances, and reduction to the grade of Private E1, but suspended for one year confinement in excess of fifty years.

PROCEDURAL HISTORY


The case then came before this court for automatic review under Article 66, UCMJ.  On 25 January 1994, this court affirmed appellant’s conviction and the sentence.  See 39 M.J. 541 (A.C.M.R.).  On 25 August 1995, the United States Court of Appeals for the Armed Forces set aside our decision as to the sentence and returned the record for further factfinding regarding the performance of the two trial defense counsel during the sentencing phase of trial.  See 42 M.J. 308.  We were directed to reconsider our decision affirming the sentence.  We concluded that the sentencing proceedings probably had been tainted by ineffective assistance of the trial defense counsel, and we reassessed and reduced the sentence to confinement to forty years, leaving undisturbed the other components of the approved sentence.  See 44 M.J. 742 (1996).


Upon further review, the United States Court of Appeals for the Armed Forces on 29 September 1998 returned the record of trial to The Judge Advocate General and directed that a sentence rehearing be conducted.  See 49 M.J. 187.  The sentence rehearing was conducted at Fort Leavenworth, Kansas, on 15 March 1999, before a military judge alone.  The convening authority approved the adjudged sentence to a dishonorable discharge, confinement for thirty-nine years, forfeiture of all pay and all allowances, and reduction to the grade of Private E1.  The case is again before this court for review under Article 66, UCMJ, and was submitted on the merits without assignment of error.

DECISION

 
Our decision of 25 January 1994 affirmed the findings of guilty in this case.  On the basis of the entire record, including consideration of the issues personally asserted by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), the sentence is affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court
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