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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A military judge, sitting as a general court-martial, convicted appellant, pursuant to his pleas, of a violation of a lawful order (two specifications) and adultery (two specifications) in violation of Articles 92 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892 and 934 [hereinafter UCMJ].  Contrary to his pleas, a general court-martial composed of officer and enlisted members convicted appellant of an additional specification of a violation of a lawful order and an additional specification of adultery.  The convening authority approved the adjudged sentence of a bad-conduct discharge, forty-five days confinement, forfeiture of all pay and allowances, and reduction to Private E1.  This case is before us for review pursuant to Article 66, UCMJ.

We have considered appellant’s two assigned errors, those matters personally raised pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s reply.  We find appellant’s assigned errors and Grostefon submissions to be without merit.
We note that the convening authority took action after appellant served his sentence to confinement.  Therefore, he should not have approved the forfeiture of all pay and allowances.  United States v. Rollins, 36 M.J. 794 (A.C.M.R. 1993); see also United States v. Bronson, 37 M.J. 707 (A.C.M.R. 1993).  It is well settled that a soldier should not be deprived of more than two-thirds pay unless that soldier is in a confinement status.  Rule for Courts-Martial 1107(d)(2) discussion (“When an accused is not serving confinement, the accused should not be deprived of more than two-thirds pay for any month as a result of one or more sentences by court-martial and other stoppages or involuntary deductions, unless requested by the accused.”); see also United States v. Warner, 25 M.J. 64, 66 (C.M.A. 1987) (“imposition of total forfeitures upon someone who is in a duty status raises issues under the Eighth Amendment and under Article 55 of the Uniform Code—both of which prohibit ‘cruel and unusual punishments’”); United States v. Brewer, 51 M.J. 542, 547 (Army Ct. Crim. App. 1999).


The findings of guilty are affirmed.  The court affirms only so much of the sentence as provides for a bad-conduct discharge, forty-five days of confinement, reduction to Private E1, and forfeiture of $639.00 pay per month until the discharge is executed.  Executed forfeitures in excess of this amount will be restored to appellant, except for any automatic forfeitures taken under Articles 57(a) and 58b, UCMJ, during appellant’s confinement.      
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