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MEMORANDUM OPINION

-----------------------------------------
Per Curiam:


A general court-martial composed of officer and enlisted members convicted appellant, contrary to his pleas, of violation of a lawful general regulation (wrongfully engaging in an illegal association with a trainee)(two specifications), false official statement, indecent assault (three specifications), and soliciting another to commit sodomy in violation of Articles 92, 107 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 907 and 934 [hereinafter UCMJ].  The approved sentence was a bad-conduct discharge, confinement for eight years, and reduction to the grade of Private E1.


Appellant asserts four assignments of error, none of which has merit, but one of which does warrant comment.  Appellant avers that his pretrial statement should have been suppressed, as it was involuntary due to an offensive and humiliating exchange between appellant and the criminal investigator during the interrogation.  We disagree. 

Appellant, a thirty-four-year-old Staff Sergeant with fifteen years of military service, serving as a drill instructor, was suspected of having engaged in inappropriate conduct with a female trainee.  At approximately 2300 on 4 April 1997, appellant was called into the Office of the Criminal Investigation Command (CID) for questioning.  Special Agent (SA) Sirmons completely and accurately informed appellant of his rights under the Fifth Amendment to the United States Constitution and Article 31, UCMJ.  Appellant, who had an Associate of Arts degree and a GT score of 112, knowingly, intelligently and voluntarily waived his rights, and agreed to discuss the allegation with SA Sirmons.  Appellant denied any wrongdoing.  The interview ended and appellant was allowed to depart the CID office at approximately 0200, 5 April 1997.  

Later that morning, SA Sirmons received additional information implicating appellant in other instances of inappropriate conduct with female trainees.  Special Agent Sirmons requested that appellant return to the CID office, which appellant did at approximately 1030.  Special Agent Sirmons again completely and accurately informed appellant of his rights under the Fifth Amendment and Article 31, UCMJ, and appellant again knowingly, intelligently and voluntarily waived his rights, and agreed to discuss the allegation with SA Sirmons.  Appellant was questioned about an allegation that he had taken two trainees into his office and, after unsuccessfully soliciting each of them to perform oral sodomy upon him, attempted to have sexual intercourse with one of them.  Appellant again denied any wrongdoing.  Special Agent Sirmons, concluding that his questioning was not succeeding, brought a more senior agent, SA Montano, in to take over the questioning.  Appellant continued to deny any wrongdoing, but became a little “teary-eyed” when SA Montano started appealing to his sense of duty as a noncommissioned officer and drill sergeant.*  Appellant asked to go outside and smoke a cigarette and SA Montano accompanied him to also smoke a cigarette.  While outside, appellant asked if he could go to lunch.  Special Agent Montano told appellant that he could do so and come back later.  Appellant said he was going to Burger King.  

While he was at lunch, appellant talked to a few friends, who advised him not to go back to the CID office, and his commander, who thought it would be best if he did go back.  Appellant returned to the CID office approximately two hours later and told SA Montano that he was ready to tell the truth.  Special Agent Montano reminded appellant that he was still under a rights advisement and appellant acknowledged it.  After some initial denials, appellant admitted that while the two female trainees were in his office that he did take his penis out, but he did not believe that either trainee saw it because it was too small.  Special Agent Montano, a Hispanic male, prodded appellant, an African-American male, with the inappropriate comment, “Well, I thought all brothers were hung like horses.”  Appellant responded that he was not so endowed and thrice asked SA Montano, “Do you want to see it?”  Since appellant seemed intent on proving his point that the trainees could not have seen his penis, SA Montano acquiesced to appellant’s request and stated, “Well, pull that jasper out.”  Appellant proceeded to expose his penis to SA Montano and SA Sirmons, an African-American male.  Special Agent Sirmons lowered and shook his head during this exchange.  Special Agent Montano then told appellant to “put that little jasper back in before it catch [sic] a cold.”  Both agents believed that appellant appeared satisfied that he had proven his point.  

Appellant then rendered a sworn, written statement in which he admitted having the two trainees in his office and, as he already admitted prior to the inappropriate exchange, that he had taken out his penis.  In his statement, appellant denied any further inappropriate conduct with the trainees, that he solicited oral sex, or that he had any physical contact with the trainees.  Appellant testified, on the motion to suppress, that he was so embarrassed by the exchange that he just wanted to leave the office and figured that the quickest way to accomplish that was to tell the agents what they wanted to hear, even if it was untrue.

The military judge made essential findings of fact on the motion to suppress, which we adopt.  We review de novo the voluntariness of appellant’s confession as a question of law.  See United States v. Bubonics, 45 M.J. 93 (1996); Arizona v. Fulminante, 499 U.S. 279 (1991).  In assessing the voluntariness of appellant’s confession, we consider the totality of the circumstances.  Cf. Bubonics, 45 M.J. at 94.  “The necessary inquiry is whether the confession is the product of an essentially free and unconstrained choice of the maker.”  Id. at 95.  We find that the government, as the proponent of admission of the evidence, met its burden of establishing the voluntariness of the confession. Cf. Schneckloth v. Bustamante, 412 U.S. 218, 222-23 (1973).

Appellant was a thirty-four-year-old man, a seasoned noncommissioned officer serving in a responsible position, and was reasonably well educated with above average intelligence.  He was fully advised of his Fifth Amendment and Article 31, UCMJ, rights twice and reminded of them a third time.  The interrogation was non-coercive and of relatively short duration.  Appellant was afforded both a cigarette and two-hour lunch break, during which he was allowed to leave and return on his own and consult with friends and his commander.  Although the conversation degenerated to an inappropriate and offensive level, the decision to expose his penis was not only appellant’s idea, but indeed was at his insistence.  Finally, the only incriminating part of appellant’s written confession (i.e. that he had been in the room with the trainees and had exposed his penis to them) had already been orally admitted to by appellant before the offensive exchange occurred.  Indeed, in his written confession, appellant continued to vehemently deny any further inappropriate conduct with the trainees, that he solicited oral sex, or that he had any physical contact with the trainees.  This is hardly the statement of a broken and thoroughly humiliated man who was involuntarily telling the agents whatever they wanted to hear just to escape the interrogation.  Accordingly, after a de novo review of the totality of the circumstances, we conclude that appellant’s confession was voluntarily given as a product of his own free will and intellect.  Cf. Bubonics, 45 M.J. at 96.

We have reviewed appellant’s remaining assignments of error and the issues personally raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find them to be without merit.

The findings of guilty and the sentence are affirmed.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

* During this exchange, SA Montano suggested that appellant consider whether a commander would look more favorably upon a soldier who told the truth or one who lied.  This adjuration to tell the truth was an additional basis for the suppression motion at trial, but has not been pursued on appeal.  Nevertheless, we find, as did the military judge, that this statement was not an unlawful inducement and did not affect the voluntariness of appellant’s confession.  Cf. United States v. Lewis, 33 M.J. 758 (A.C.M.R. 1991).
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