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MEMORANDUM OPINION

-----------------------------------------
MERCK, Senior Judge:


Private E2 Steven S. Bahr was convicted, contrary to his pleas, by a special court-martial composed of officer and enlisted members, of disobeying a noncommissioned officer (six specifications), assaulting a noncommissioned officer, being disrespectful in language to a noncommissioned officer (two specifications), failure to obey a lawful order, and dereliction in the performance of duties in violation of Articles 91 and 92, Uniform Code of Military Justice, 10 U.S.C. §§ 891 and 892 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for six months, forfeiture of $617.00 pay per month for six months, and reduction to Private E1.
  

This case is before the court for mandatory review pursuant to Article 66, UCMJ.  Appellant asserts:

THE EVIDENCE IS NOT FACTUALLY AND LEGALLY SUFFICIENT TO SUPPORT THE FINDING OF GUILTY WITH REGARD TO SPECIFICATION 3 OF CHARGE I (WILLFUL DERELICTION OF DUTY).[
]
We have considered the record of trial, appellant’s assignment of error, and the government’s reply.  We agree with appellant’s assertion regarding factual sufficiency and will grant appropriate relief.

Contrary to his pleas, appellant was convicted, inter alia, of the following offense (Specification 3 of Charge I):

In that PV2 Steven S. Bahr, U.S. Army, who should have known of his duties at Fort Leonard Wood, Missouri, on or about 15 June 1998, was derelict in the performance of those duties in that he willfully picked up a bayonet, not his own, and began to engage targets without supervision and failed to remain observing the training, as it was his duty to do.

FACTS


On 22 May 1998, appellant arrived at Fort Leonard Wood, Missouri, for basic training.  On or about 14 June 1998, he was present at the bayonet assault course but was not allowed to participate in the course because he was on a profile.  Suspected by his senior drill sergeant, Sergeant First Class Walton, of sleeping, appellant was directed to sit underneath a tree so that the cadre could observe him.  While other trainees were participating in the bayonet assault course, appellant picked up another soldier’s weapon with a bayonet and started engaging targets.  This was a safety violation.  Sergeant First Class Walton acknowledged that appellant, because he was on profile, should not have received any of the safety training.  Two trainees on profile stated that it was their understanding that trainees were not allowed to engage targets without cadre supervision.  One of the trainees testified that all the trainees received a safety briefing.

DISCUSSION


The test for factual sufficiency is whether, after weighing the evidence in the record of trial and making allowances for not having personally observed the witnesses, UCMJ art. 66(c), this court is convinced of appellant’s guilt beyond a reasonable doubt.  United States v. Turner, 25 M.J. 324, (C.M.A. 1987).  


We have carefully weighed the evidence of record and made allowances for not having heard or seen the witnesses.  The evidence of record does not persuade us beyond a reasonable doubt that appellant had a duty to observe training or that he had a duty to refrain from engaging targets without supervision.  

Accordingly, the finding of guilty of Specification 3 of Charge I is set aside and that specification is dismissed.  The remaining findings of guilty are affirmed.  Reassessing the sentence on the basis of the error noted, the entire record, and applying the principles of United States v. Sales, 22 M.J. 305 (C.M.A. 1986), the court affirms the sentence.


Judge CURRIE and Judge NOVAK concur.






FOR THE COURT:






JOSEPH A. NEURAUTER






Clerk of Court

�  The military judge granted appellant seventy-two days of confinement credit against his sentence to confinement.  This credit should have been reflected in the convening authority’s action and the promulgating order but was omitted.  See Army Reg. 27-10, Legal Services; Military Justice, para. 5-28 (24 June 1996).  	





�  The elements of willful dereliction in the performance of duties are:





(a) That the accused had certain duties; 





(b) That the accused knew or reasonably should have known of the duties; and 





(c) That the accused was willfully . . . derelict in the performance of those duties.  





Manual for Courts Martial, United States (1998 ed.), Part IV, para. 16(b)(3).  
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