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CASIDA, Judge:


Contrary to his pleas, a general court-martial convicted appellant of conspiracy to commit robbery (two specifications), conspiracy to distribute Lysergic Acid Diethylamide (LSD), distribution of LSD (two specifications), and robbery, in violation of Articles 81, 112a and 122, Uniform Code of Military Justice, 10 U.S.C. §§ 881, 912a and 922 [hereinafter UCMJ].  The adjudged sentence was a dishonorable discharge, confinement for twenty-five years and forfeiture of all pay and allowances.  The convening authority reduced the sentence to confinement to twenty-three years, and approved the remainder of the punishments.


This case is before the court for automatic review pursuant to Article 66, UCMJ.  We have considered the record of trial, appellant’s three assignments of error, the matters personally raised by the appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and the government’s response thereto.  We agree with appellant’s assertion that his sentence is inappropriately severe in relation to the sentences adjudged in the cases of two of his co-conspirators and will grant appropriate relief.

FACTS

On the evening of 1 August 1997, appellant, Private (PVT) Young, Private First Class (PFC) Lee, PFC Dearing, PVT Rackley and Steven Eric Childs, a civilian, were present in a barracks room at Fort Campbell, Kentucky.  Childs, apparently a local drug dealer, had made arrangements to purchase, or trade for, marijuana from a soldier named “Neil.”  The transaction was to take place that evening in an off-post motel room at the Oak Haven Motel.  Childs suggested that the soldiers present in the barracks room ought to rob Neil of his marijuana and anything else of value he might have.  The group of soldiers agreed to the suggestion and traveled to the motel in Young’s vehicle.  Upon arrival, Childs declined to be involved in the robbery and solicited a ride to another motel, the Skyway Motel, where he rented a room.

The soldiers awaiting Neil’s arrival in the Oak Haven Motel room had an “SKS” assault rifle, loaded with ammunition, to accomplish the robbery.
  When Neil failed to appear after a wait of an hour or two, appellant proposed that the soldiers rob Childs instead.  The remainder of the group agreed, and they proceeded to the Skyway Motel and entered Childs’ room, where they engaged Childs in conversation and watched Childs give LSD to two females present in the room.  Appellant and the others noted that Childs had four vials of liquid LSD.  A short time later, Rackley went to the car, retrieved the rifle and burst back into the room, demanding that Childs turn over his money.  Childs threw a wad of money on the floor.  Dearing scooped up the money and appellant seized the vials of LSD from a bag.  Childs, no longer intimidated, began wrestling with Rackley for control of the rifle, while the rest of the group fled from the motel room.  Childs and Rackley ended up outside the room and Childs gained control of the rifle, whereupon all the soldiers fled the area.  Later, the money was divided among the soldiers after deducting enough money to replace the lost firearm.  They agreed to sell the LSD and split the proceeds.  The LSD was transported onto Fort Campbell and stored in Dearing’s barracks room.

On 3 August, Young sold one vial of LSD for $250.00 to a soldier named Oren in a transaction arranged by appellant.  All the soldiers involved in the robbery of Childs were present at the sale, but Rackley and Dearing played no discernible role.  On 4 August, Young arranged to sell the remainder of the LSD to PVT Stevens who, unbeknownst to the conspirators, was an informant for the Criminal Investigation Command (CID) at Fort Campbell.  That evening, appellant borrowed a car and drove Young and Lee to the prearranged location; Rackley and Dearing were not present for this transaction.  Appellant had a recently-acquired .45 caliber pistol in a bag in the rear seat.  Young moved to Stevens’ car to consummate the transaction while Lee and appellant waited in the borrowed car.  After Young had sold the remaining three vials of LSD for $850.00, the informant gave the prearranged signal and all parties were apprehended by CID agents hiding nearby.  The $850.00 was recovered from Young during a search of his person.

THE CONSPIRATORS’ COURTS-MARTIAL

All five soldiers were eventually tried by separate general courts-martial, with varying results and sentences.  Appellant received by far the most severe sentence, giving rise to his allegation of an inappropriately severe sentence in relation to the others.

  Appellant’s sentence and the offenses of which he was convicted are noted above.  Dearing pleaded not guilty, but was convicted of making a false sworn statement to a CID agent; he was acquitted of all charges involving the two major incidents.  He received sixty days confinement, reduction in rank and partial forfeiture of pay.  Rackley pleaded not guilty, but was convicted of conspiracy to commit robbery (two specifications), robbery and an unrelated charge of breaking restriction.  His approved sentence, adjudged by a panel, consisted of a dishonorable discharge, confinement for four years, and forfeiture of all pay and allowances.  

Lee pleaded guilty, pursuant to a pretrial agreement, to the same charges of which appellant was convicted and an unrelated use of marijuana offense.  He was sentenced by the military judge to a bad-conduct discharge, confinement for fifty-five months, forfeiture of all pay and allowances and reduction to the grade of Private E-1; the convening authority approved this sentence.  The maximum permissible confinement in Lee’s case was ninety-two years.  No evidence of prior disciplinary problems appear in his record of trial; his commander praised his prior duty performance.  Lee’s pretrial agreement required him to testify at his co-conspirators’ trials and to cooperate with police authorities.  He testified at each co-conspirator’s trial.  

Young pleaded guilty to an unrelated charge of use of marijuana,
 but not guilty to all charges relating to appellant’s charges.  He was convicted of all charges, including a charge of introducing the LSD onto Fort Campbell with intent to distribute.
  He faced maximum permissible confinement of 107 years; his approved sentence, adjudged by a panel, was a bad-conduct discharge, confinement for eight years and forfeiture of all pay and allowances.  His record of trial shows a prior non-judicial punishment for use of marijuana.
  

Appellant’s maximum permissible confinement totaled ninety years.  Only appellant received clemency from the convening authority.

DISCUSSION

While this court does not exercise clemency with regard to sentences, we are required to review records of trial to ensure that the sentence is correct in law and in fact, and we may affirm the sentence or such part of the sentence as we find should be approved.  United States v. Lacy, 50 M.J. 286 (1999); UCMJ art. 66(c).

A court-martial is free to impose any legal sentence that it determines appropriate.  Rule for Courts-Martial 1002.  Ordinarily, the appropriateness of an accused’s sentence is to be determined without reference or comparison to other cases.  United States v. Ballard, 20 M.J. 282, 283 (C.M.A. 1985), citing United States v. Snelling, 14 M.J. 267 (C.M.A. 1982); United States v. Olinger, 12 M.J. 458, 460 (C.M.A. 1982).  An exception to the rule against sentence comparison has, however, been recognized in closely related cases.  Olinger, 12 M.J. at 460.  Our superior court has also recognized the experience and training of appellate military judges, our statutory charter regarding review of sentences, and the broad discretion we exercise.  Ballard, 20 M.J. at 286, Olinger, 12 M.J. at 461.  Exercise of that broad discretion is, however, reviewable for abuse of discretion.  A service court of appeals’ refusal to examine a claim of sentence disparity is itself an abuse of discretion.  United States v. Brock, 46 M.J. 11 (1997).

Appellant has the burden of “demonstrating that any cited cases are ‘closely related’ to his or her case and that the sentences are ‘highly disparate.’  If the appellant meets that burden . . . then the Government must show that there is a rational basis for the disparity.”  Lacy, 50 M.J. at 288.  In Lacy, the court asked three questions of law in determining whether sentence relief is appropriate:  (1) whether the cases are “closely related”; (2) whether the cases resulted in “highly disparate” sentences; and (3) if the first two questions are answered affirmatively, whether there is a rational basis for the differences between or among the cases.   Lacy, 50 M.J. at 288.  It is also appropriate to view the various sentences in relation to the potential maximum punishment.  Lacy, 50 M.J. at 289.

Turning to the cases under consideration, we reject comparison to Dearing’s and Rackley’s sentences, as they are not closely related.  Dearing was not convicted of any of the offenses of which appellant was convicted.  Rackley was convicted of the robbery-related offenses, but none of the subsequent drug offenses.  

We find the resulting convictions and sentences in Lee’s and Young’s cases, however, to be closely related to appellant’s.  Each was convicted of everything of which appellant was convicted; in addition, Lee was convicted of using marijuana and Young was convicted of using marijuana and of introducing the LSD onto the installation.  Overall, however, appellant, Lee and Young were participants in all the conspiracies and the resulting offenses.

We next find that appellant’s approved sentence to confinement is highly disparate with both Lee’s and Young’s sentences, both in relation to each other and in relation to the potential maximum punishments.  Appellant’s sentence is nearly three times the length of the next lengthiest sentence, Young’s eight years, and appellant’s sentence is more than the combined sentences of all the other conspirators.

Finally, then, is there a rational basis for these disparities?  We note, of course, that Lee pled guilty and provided valuable cooperation and testimony in the other cases.  Lee and Young were both convicted of misconduct unrelated to the two conspiracies.  Appellant appears to have been the primary instigator of the robbery and instrumental in arranging the LSD distributions.  Another factor that weighs especially heavily against appellant is that he has a prior conviction.
  On 20 December 1996, appellant was tried, in absentia, at a special court-martial empowered to adjudge a bad-conduct discharge.  Contrary to pleas of not guilty entered on his behalf by the military judge, appellant was convicted of failing to go to his assigned place of duty at the time specified (five specifications, later reduced on appeal to two), willfully disobeying the order of a superior commissioned officer, disobeying the orders of superior noncommissioned officers (three specifications), being disrespectful to superior noncommissioned officers (two specifications), and assault and battery, in violation of Articles 86, 90, 91 and 128, UCMJ, 10 U.S.C. §§ 886, 890, 891 and 928.  He was sentenced to a bad-conduct discharge, confinement for four months, and forfeiture of $583.00 pay per month for four months. 

Appellant was arraigned in that case on 15 November 1996, and advised of the rules on trial in absentia, but he nevertheless failed to appear at his court-martial.  The record does not reveal how he returned to military control, but appellant eventually served his confinement and was placed on involuntary excess leave.  Thus, when the current offenses were committed, he was not assigned to any unit at Fort Campbell.

Unlike his co-conspirators, appellant never expressed any remorse for his criminal activities at the trial or in any of the allied papers attached to the record of trial.

We find there are numerous cogent and valid reasons why appellant should serve a more severe sentence than his co-conspirators.  Foremost is the evidence of his recidivism.  We are convinced, however, that appellant’s sentence demonstrates some disparity to the others.  We will reassess the sentence, calling upon our extensive experience and training acknowledged by the court in Ballard, and cited in Lacy.


The remaining assignments of error are without merit and warrant no discussion.  Except for the issue of sentence disparity, the matters raised by appellant pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit.


The findings of guilty are affirmed.  Our judgment, training and experience, our comparison of the sentences received by Lee and Young, the maximum permissible sentences, the roles and actions of each co-conspirator, the military record earned by each co-conspirator, and the entire record of trial in each case convince us that appellant’s sentence to confinement should be reduced to eighteen years.  Therefore, only so much of the sentence as extends to a dishonorable discharge, confinement for eighteen years, and forfeiture of all pay and allowances is approved.


Senior Judge MERCK and Judge TRANT concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� There are indications in the record that the rifle belonged to appellant, but true ownership was not finally determined during the trial.


� Young was pending trial at a special court-martial for this offense when the more serious charges arose.  This charge was then referred to his general court-martial.





� Appellant and Lee were also charged with “introduction,” but were not convicted of that charge.





� Imposed pursuant to Article 15, UCMJ.


� Sua sponte, we take judicial notice of the records of trial in United States v. Young, ARMY 9701952, 101st Abn Div (AASLT), 20 Nov 1997, United States v. Lee, ARMY 9701833, 101st Abn Div (AASTL), 14 Nov 1997, and United States v. Rackley, ARMY 9701832, 101st Abn Div (AASLT), 14 Nov 97.  Dearing’s sentence did not require appellate review under Article 66, UCMJ.  His sentence was specified in appellant’s brief.


� We take judicial notice of the record of trial in United States v. Woodson, ARMY 9602057, 101st Abn Div (AASLT), 20 Dec 1996.
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