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MEMORANDUM OPINION

-----------------------------------------
GONZALES, Judge:


Pursuant to his pleas, the appellant was convicted by a military judge, sitting as a general court-martial, of attempted wrongful distribution of marijuana, wrongful use of marijuana, wrongful possession of marijuana with the intent to distribute, wrongful distribution of marijuana (two specifications), and wrongful communi-cation of a threat in violation of Articles 80, 112a, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 880, 912a, and 934 (1988)[hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for six months, and forfeiture of $600.00 pay per month for six months.(

Although not raised by the appellant, we find that the offense of wrongful possession of marijuana with the intent to distribute is a lesser included offense of the two specifications of wrongful distribution of marijuana.  United States v. Thomas, 43 M.J. 903 (Army Ct. Crim. App. 1996).  It is clear from the providence inquiry that the marijuana that the appellant possessed with the intent to distribute, is the same marijuana that he distributed. 

The findings of guilty of Specification 3 of Additional Charge I is set aside and Specification 3 of Additional Charge I is dismissed.  The remaining findings of guilty and the sentence are affirmed.

Senior Judge EDWARDS and Judge CAIRNS concur.   







FOR THE COURT:







JOHN T. RUCKER







Lieutenant Colonel, JA







Clerk of Court

( Article 58b, UCMJ, provides that an accused who receives a punitive discharge and confinement for six months automatically forfeits all pay and allowances up to the jurisdictional limit of the court-martial during the period of confinement or any subsequent period of parole.
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