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MEMORANDUM OPINION

-----------------------------------------
CARTER, Judge:


Appellant pleaded guilty at a general court-martial to one specification of wrongful use of cocaine, in violation of Article 112a, Uniform Code of Military Justice, 10 U.S.C. § 912a [hereinafter UCMJ].  A court-martial panel composed of officer and enlisted members acquitted appellant of a three-day absence without leave and being an accessory after the fact to a larceny.  On 12 January 2000, the seven-member panel sentenced appellant, for the wrongful use of cocaine, to a bad-conduct discharge, forfeiture of all pay and allowances, confinement for four months, and reduction to Private E1.  The convening authority disapproved the adjudged forfeitures, but otherwise approved the sentence as adjudged.


In his two assignments of error in this Article 66, UCMJ, appeal, appellant asserts entitlement to relief because of an improper sentencing argument by trial counsel and because of the staff judge advocate’s failure to comment on legal errors raised by appellant’s clemency petition to the convening authority.  For the reasons stated herein, we disagree.


By memorandum dated 19 January 2000, appellant’s trial defense counsel requested that the convening authority defer forfeitures and confinement until the record was completed and that he direct that the preparation of appellant’s record of trial be expedited.  This memorandum justified these requests by asserting that the trial counsel engaged in improper argument during sentencing by encouraging the panel members (1) to consider offenses other than those for which appellant was convicted in determining his sentence; and (2) to draw an adverse inference from appellant’s maintaining his right to remain silent.

By memorandum dated 20 January 2000, appellant’s trial defense counsel requested that the convening authority defer automatic forfeitures under Articles 57(a) and 58b, UCMJ.  The memorandum advised the convening authority that (1) three members of appellant’s court-martial panel recommended the suspension of forfeitures in an amount equal to a civil court order for child support and that this amount be paid directly to the care provider of appellant’s child; and (2) pursuant to a divorce settlement, appellant paid $354.00 per month for child support.

By memorandum dated “21 January 1999 [sic],” the convening authority (1) approved the deferment of forfeiture of $354.00 pay per month under Articles 57(a) and 58b, UCMJ, until action; (2) approved appellant’s request to expedite the preparation of appellant’s record of trial; and (3) denied appellant’s request for deferment of confinement.

The 626-page record of trial was examined by the trial defense counsel on 22 March 2000 and authenticated by the military judge on 4 April 2000.  The undated staff judge advocate’s recommendation (which recommended that the convening authority approve the sentence as adjudged and did not mention the recommendation by three of the panel members for partial waiver of forfeitures) and a copy of the authenticated record of trial were served on appellant’s trial defense counsel on 26 April 2000.  By memorandum dated 4 May 2000, trial defense counsel requested an extension until 25 May 2000 to submit clemency matters.  In an undated endorsement, the staff judge advocate approved “the extension of the deadline for submission of matters to 25 January 2000 [sic].”

In a four-page memorandum dated 25 May 2000, with five enclosures, trial defense counsel requested clemency in light of appellant’s outstanding record of duty performance, his cooperation with the U.S. Army Criminal Investigation Command as a registered source by introducing undercover agents to a civilian who was distributing cocaine to trainees on Fort Bliss, the relative severity of appellant’s sentence compared to the punishments received by thirteen other soldiers on Fort Bliss for single or multiple uses of cocaine, and the objectionable sentencing argument by the trial counsel (the same two legal errors raised in the 19 January 2000 request to defer confinement).  This allegation of an improper sentencing argument by trial counsel also constitutes appellant’s first assignment of error.  The staff judge advocate did not prepare an addendum to his recommendation addressing these legal errors as required by Rule for Courts-Martial [hereinafter R.C.M.] 1106(d)(4).  This omission constitutes appellant’s second assignment of error.

On 15 June 2000, the convening authority rejected his staff judge advocate’s recommendation that he approve the sentence as adjudged and approved only so much of the sentence as provided for reduction to Private E1, confinement for four months, and a bad-conduct discharge.  Under Article 58b(b), UCMJ, the convening authority waived all automatic forfeitures for six months, effective the date of his action, with direction that such monies be paid to the legal guardian of appellant’s child.

Appellant’s brief is correct in asserting that the staff judge advocate erred by not commenting on the allegations of legal error in appellant’s R.C.M. 1105 submission as required by R.C.M. 1106(d)(4).  However, the appellate defense brief erroneously asserts that the convening authority approved the sentence as adjudged, granted no clemency, and made no response to appellant’s request for an expedited record of trial.  As outlined above and in the government’s brief, these factual assertions are incorrect.*  Appellant’s brief asserts that the convening authority twice failed to consider the two legal errors raised concerning trial counsel’s sentencing argument and that appellant suffered irreparable harm because he served his entire period of confinement.

Despite the error by the staff judge advocate in this case, the record persuades us that on 21 January 2000 and 15 June 2000 the convening authority considered the allegations of legal error raised by appellant.  Nothing in appellant’s brief persuades us that the convening authority would have granted additional clemency had the staff judge advocate complied with RCM 1106(d)(4).  Accordingly, appellant has established no colorable showing of prejudice as a result of the staff judge advocate’s error, and he is not entitled to relief on this issue.  See United States v. Wheelus, 49 M.J. 283, 288-89 (1998).

We find no merit in appellant’s assertion that trial counsel made an improper sentencing argument.  We further find that if error did occur, it was cured by the military judge’s two, separate curative instructions.  We have also considered the matters personally asserted by appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), including that the dilatory post-trial processing of his case warrants relief, and find them to be without merit.

The findings of guilty and the approved sentence are affirmed.

Senior Judge CANNER and Judge HARVEY concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court

* Appellate counsel should file a motion to correct errata with this court upon discovery of erroneous factual statements in their pleadings.
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