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MEMORANDUM OPINION

-----------------------------------------
HATTEN, Judge:


A military judge sitting as a general court-martial convicted the appellant, pursuant to his pleas, of failure to repair (two specifications), disrespect toward a superior commissioned officer, willful disobedience of a superior commissioned officer (two specifications), willful disobedience of a superior noncommissioned officer, disrespect in language toward a superior noncommissioned officer, violation of a lawful general regulation, wrongful possession of marijuana, and wrongful use of marijuana, in violation of Articles 86, 89, 90, 91, 92, and 112a, Uniform Code of Military Justice, 10 U.S.C. §§ 886, 889, 890, 891, 892, and 912a [hereinafter UCMJ].  Contrary to his pleas, the appellant was also convicted of communicating a threat, in violation of Article 134, UCMJ.  The military judge sentenced the appellant to be reduced to the grade of Private E1, to be confined for twenty-four months, and to be discharged from the service with a bad-conduct discharge.  In accordance with the terms of a pretrial agreement, the convening authority approved thirteen months of the sentence to confinement and the remainder of the sentence as adjudged.  The convening authority also credited the appellant with 178 days of confinement credit for pretrial confinement, and 32 days of credit for pretrial punishment.


The case was submitted on its merits.  In a footnote, however, the appellant draws our attention to the fact that both the staff judge advocate’s post-trial recommendation (SJAR) and the promulgating order misidentify the offense under Additional Charge VI.  Rather than correctly reflecting a finding of guilty for the offense of communicating a threat, both the SJAR and the promulgating order erroneously report findings of guilty for the offense in Additional Charge VI as disorderly conduct.


The convening authority implicitly approved the findings as reported in the SJAR when he approved the adjudged sentence without expressly addressing the findings.  See United States v. Diaz, 40 M.J. 335, 337 (C.M.A. 1994).  However, when the SJAR inaccurately reported that the appellant was convicted of disorderly conduct, an offense of which he was not convicted, the convening authority’s purported approval of that finding is a nullity.  See id.; United States v. Drayton, 40 M.J. 447, 448 (C.M.A. 1994).


Article 66(c), UCMJ, provides, in pertinent part, that the Court of Criminal Appeals “may act only with respect to the findings and sentence as approved by the convening authority.” (emphasis added.)  In the absence of the convening authority’s action as to the actual Additional Charge VI, communicating a threat, we return the record to the same convening authority for a new SJAR and action. 


We have considered the matters personally asserted by the appellant under United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982), and find they do not warrant relief.


Accordingly, the action of the convening authority, dated 14 November 2000, is set aside.  The record of trial will be returned to The Judge Advocate General for a new staff judge advocate recommendation and a new action by the same convening authority in accordance with Article 60(c)-(e), UCMJ.  


Senior Judge CAIRNS and Judge CHAPMAN concur.







FOR THE COURT:







MARY B. DENNIS







Deputy Clerk of Court
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