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MEMORANDUM OPINION ON REMAND
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CHAPMAN, Senior Judge:


A military judge sitting as a general court-martial convicted appellant, in accordance with his pleas, of sodomy with a child under sixteen years of age, and indecent acts with a child under sixteen years of age (two specifications), in violation of Articles 125 and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 925 and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence to a bad-conduct discharge, confinement for twelve years, and reduction to Private E1.  Appellant received 159 days of confinement credit against his approved sentence to confinement.


This case was originally submitted upon its merits for our review pursuant to Article 66, UCMJ.  On 24 September 2003, this court affirmed the findings and sentence.  United States v. Sarazine, ARMY 20020321 (Army Ct. Crim. App. 2003) (unpub.).  On 28 January 2004, appellant filed a Supplement to his Petition for Grant of Review of this court’s decision with the United States Court of Appeals for the Armed Forces (CAAF).  In that Supplement, appellant cited the discovery of new evidence to support his claim that he did not receive full pretrial confinement credit.  On 29 April 2004, CAAF granted appellant’s Petition for Grant of Review on the following issue:

WHETHER APPELLANT IS ENTITLED TO TWENTY-EIGHT DAYS CREDIT AGAINST HIS TWELVE-YEAR SENTENCE FOR THE PERIOD OF PRETRIAL CONFINEMENT HE SERVED AT THE JEFFERSON COUNTY JAIL FOR THE SAME CHARGES FOR WHICH HE WAS ULTIMATELY CONVICTED AND SENTENCED?  UNITED STATES V. ALLEN, 17 M.J. 126 (C.M.A. 1984); 18 U.S.C. § 3585.

On 20 July 2004, CAAF granted the government’s motion to remand the case to this court.


Appellant alleges, and the government concedes, that appellant should have been given pretrial confinement credit for twenty-eight days he spent in civilian confinement for the same offenses for which he was ultimately convicted by court-martial.  We agree that appellant is entitled to sentence credit “for time spent in pretrial custody by local civilian authorities in connection with the offense or acts solely for which a sentence to confinement by a court-martial is ultimately imposed.”  United States v. Dave, 31 M.J. 940, 942 (A.C.M.R. 1990); United States v. DeLeon, 53 M.J. 658 (Army Ct. Crim. App. 2000).  Our calculation of the time appellant actually spent in civilian confinement, however, differs from that of appellate counsel.  

New evidence now before this court shows that civilian authorities confined appellant in the Jefferson County Correctional Facility beginning on 25 September 2001.  All parties agree that appellant began his military pretrial confinement on 24 October 2001.  Including the first day of confinement, the 25th of September, and excluding the day appellant entered military confinement, the 24th of October, we count twenty-nine days, not twenty-eight.  Given no explanation as to how counsel came up with twenty-eight days, we will use our own calculation.


The findings of guilty and the sentence are affirmed.  Appellant will be credited with an additional twenty-nine days of confinement credit, for a total of 188 days, against his sentence to confinement.


Judge CLEVENGER and Judge STOCKEL concur.







FOR THE COURT:







MALCOLM H. SQUIRES, JR.







Clerk of Court
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