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MEMORANDUM OPINION

-----------------------------------------
TRANT, Judge:


Pursuant to his pleas, appellant was convicted by a military judge, sitting as a general court-martial, of failure to obey a lawful order, carnal knowledge, and indecent acts with a child (two specifications) in violation of Articles 92, 120, and 134, Uniform Code of Military Justice, 10 U.S.C. §§ 892, 920, and 934 [hereinafter UCMJ].  The convening authority approved the adjudged sentence of a bad-conduct discharge, confinement for one year, forfeiture of all pay and allowances, and reduction to Private E1, but suspended that part of the sentence adjudging confinement in excess of six months for six months.  Appellant received nineteen days of pretrial confinement credit.


In his Rule for Courts-Martial [hereinafter R.C.M.] 1106 post-trial recommendation, the staff judge advocate (SJA) accurately and adequately summarized the findings and sentence, appellant’s prior service, awards and decorations, the nature and extent of the pretrial restraint, the terms of the pretrial agreement, and made a recommendation as to the convening authority’s action.  The SJA did not, however, mention whether appellant had any prior convictions or nonjudicial punishment, as required by R.C.M. 1106(d)(3)(C).

Appellant’s counsel submitted Post-Trial Matters pursuant to R.C.M. 1105 and 1106(f) on behalf of appellant.  These matters consisted of: (1) a memorandum (3 pages) by defense counsel; (2) appellant’s request for an administrative discharge in lieu of courts-martial pursuant to Army Reg. [hereinafter AR] 635-200, Enlisted Personnel, ch. 10 (26 June 1996) [hereinafter Chapter 10 discharge] (3 pages); and (3) a handwritten statement by appellant requesting clemency (2 pages).  Appellant based his request primarily upon a lengthy, detailed comparison with a co-accused, who appellant asserted was more culpable, but who had received a Chapter 10 discharge prior to his court-martial.

In the addendum to his post-trial recommendation, the SJA described the differences between appellant’s case and that of the co-accused, and why a Chapter 10 discharge was not appropriate for appellant, but was appropriate for the co-accused.  The SJA listed three enclosures to his addendum, as follows: 

1.  Response to SJA’s Post-Trial Recommendation, dtd 1 Feb 99, 3 pgs. 

2.  Request for Chapter 10, dtd 13 Jan 99, 3 pgs. 

3.  Ltr, SPC Steven C. Ferguson, dtd 14 Jan 99, 2 pgs.  

The enclosures appear to coincide exactly with appellant’s R.C.M. 1105/1106 matters, nothing more, nothing less.  The addendum was not served on appellant for comment.

Appellant’s Chapter 10 discharge request (3 pages) is also included in the allied papers to the record of trial.  Attached to the addendum were the recommendations of appellant’s chain of command (4 pages), all recommending disapproval of the Chapter 10 discharge request, and the convening authority’s denial (1 page) of the request.  Endorsements of the chain of command, recommending approval or disapproval and the reasons for the recommendation, are required to accompany a Chapter 10 discharge request.  See AR 635-200, para. 10-3(b) and (c)(4).  In conformity with the correspondence manual, the pages of these endorsements to appellant’s request are numbered sequentially to appellant’s request (i.e. pages 4-8, respectively).
  Appellant’s company commander in his recommendation stated that appellant’s “record indicates evidence of a previous court-martial conviction amounting to a felony.”  There is no evidence in the record of trial that appellant had any prior convictions. 


The convening authority’s action approving the sentence in appellant’s case and the convening authority’s decision denying the Chapter 10 discharge request are dated the same date.

Appellant avers that the inclusion in the addendum of the endorsements to the Chapter 10 discharge request, including the erroneous allegation that appellant had a prior felony conviction, and the discussion of appellant’s co-accused’s case were “new matters” that should have been served on appellant and his counsel for comment under R.C.M. 1106(f)(7).  We disagree.

As to appellant’s first assertion, we find as a matter of fact that the endorsements were not included in the addendum.  Appellant would have us rely upon a presumption of administrative regularity in the processing of the Chapter 10 discharge request, which requires the inclusion of the endorsements into the basic request.  This presumption is, however, explicitly rebutted by the precise text of the addendum itself.  The SJA meticulously listed the enclosures to his addendum, including their page length.  The Chapter 10 discharge request is listed as three pages, which coincides with the length of the basic request, and not eight pages, which would have coincided with the basic request with endorsements.

As to appellant’s second assertion, we find that the SJA’s discussion of the co-accused’s case was not “new matter.”  The Discussion accompanying R.C.M. 1106(f)(7) provides that, “‘New matter’ does not ordinarily include any discussion by the [SJA] of the correctness of the initial defense comments on the recommendation.”  Appellant introduced the comparison of the co-accused’s case in detail in his R.C.M. 1105 matters.  The SJA’s discussion in his addendum did nothing more than point out the incorrectness of appellant’s comments.  For example, appellant asserted that the co-accused was charged with the more serious offense of rape and that the victim alleged that sexual intercourse with the co-accused was nonconsensual; the SJA noted that, while the co-accused was initially charged with rape, the victim later denied that the co-accused even had sexual intercourse with her.  Under the circumstances of this case, the SJA’s discussion of the incorrectness of appellant’s assertions did not amount to “new matter.”

As appellant has failed to demonstrate that the SJA’s addendum contained any “new matter,” the failure of the SJA to serve the addendum on appellant for comment was not error.  Assuming arguendo that the SJA’s discussion of the co-accused’s case was “new matter,” we would find that appellant has failed to meet his burden under United States v. Wheelus, 49 M.J. 283 (1998) and United States v. Chatman, 46 M.J. 321 (1997).  Appellant is required “to demonstrate prejudice by stating what, if anything, would have been submitted to ‘deny, counter, or explain’ the new matter.”  Chatman, 46 M.J. at 323 (citing UCMJ art. 59(a)).  This appellant has failed to do.  Appellant has proffered nothing to cast doubt on the accuracy and even-handedness of the SJA’s discussion of the co-accused’s case.  Indeed, in his R.C.M. 1105 matters, appellant concedes that the co-accused’s “charges may have been difficult to prove.”  Finding that appellant has not made any colorable showing of prejudice, we grant no relief.

Appellant’s remaining assignment of error and the matters raised by appellant personally pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982) are without merit and warrant no discussion.

Accordingly, the findings of guilty and the sentence are affirmed.

Senior Judge MERCK and Judge CASIDA concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� Army Reg. 25-50, Preparing and Managing Correspondence, para. 2-8m (21 Nov. 88), provides “Endorsements are an integral part of the basic memorandum; therefore, number the pages of the memorandum and its endorsement consecutively throughout the entire package. . . .  An endorsement to a three-page memorandum would show the endorsement as page number 4.”


� Had we found that the endorsements to the Chapter 10 discharge request, which contained the erroneous felony conviction information, were included in the SJA’s addendum, appellant would have met his burden of demonstrating prejudice.
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