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MEMORANDUM OPINION ON REMAND 

-----------------------------------------------------
CARTER, Judge:


A military judge sitting as a general court-martial convicted appellant, pursuant to his pleas, of murder of his two-month old daughter, in violation of Article 118, Uniform Code of Military Justice, 10 U.S.C. § 918 [hereinafter UCMJ].  By decision dated 7 March 2000, this court affirmed the findings of guilty and the approved sentence to a bad-conduct discharge, confinement for eight years, forfeiture of all pay and allowances, and reduction to Private E1.

By order dated 8 December 2000, the United States Court of Appeals for the Armed Forces remanded appellant’s case because “appellant has for the first time on appeal raised the question whether he was subjected to illegal pretrial punishment in violation of Article 13, Uniform Code of Military Justice.” Accordingly, our superior court concluded that “[i]t is appropriate for the court below to consider this question initially and to take remedial action if necessary.”


This issue was previously raised by appellant before this court pursuant to United States v. Grostefon, 12 M.J. 431 (C.M.A. 1982).
  We carefully considered the issue at that time and found it to be totally without merit.  Nevertheless, we have reconsidered this issue per our superior court’s direction and once again find it to be completely meritless.


Appellant received ninety-eight days’ confinement credit against his approved sentence for ninety-eight days he spent in pretrial confinement at the Navy Brig in Pearl Harbor, Hawaii.  Due to a well-crafted post-trial submission by appellant’s trial defense counsel, Captain (CPT) T, the convening authority also credited appellant with thirty-two days of additional confinement credit for time spent in pretrial confinement by civilian authorities for this same offense, prior to their release of jurisdiction in the case to the United States Army.


Appellate defense counsel originally submitted appellant’s case to this court on its merits with a Grostefon filing by appellant that included two appendices.  In Appendix A, appellant made numerous claims of ineffective assistance against his two trial defense counsel, including their failure to file a motion raising illegal pretrial punishment under Article 13, UCMJ, while appellant was in military pretrial confinement.  Appellant specifically alleged as follows:

[A]ppellant was held in an isolated cell block.  Appellant was locked down in his cell for 23 hours a day and kept in handcuffs all the time for three months, until June 1998. [Military pretrial confinement ran from 28 April 1998 to appellant’s trial on 3 August 1998.]  He had to eat meals in his cell.  Although there was one other prisoner in pretrial status, appellant’s contacts with him were extremely minimal.

Appellant further alleged that he told his military defense counsel about these conditions.  In Appendix B, appellant implied in a two-page letter that he did not get a fair investigation or trial, and that his daughter’s death was the result of his accidentally dropping her, not murder.  In this letter he spoke highly of both of his trial defense counsel:

I am also writing this letter because I want to avoid pointing the finger if possible.  CPT [T] and CPT [B] put forth an effort that even most lawyers haven’t.  So I find it pointless to ruin someone else[’]s career, or attempt to through complaints of IAC.  CPT [T]’s tactics prepared me for what to expect, while CPT [B] gave me comfort with unselfish acts of kindness by dealing with my pain and emotions all while she went through her own being pregnant.  My situation lies deep within the judicial system.  Not with any perticular [sic] person.

The record of trial also included Defense Exhibit A, a 31 July 1998 memorandum from a security officer (staff sergeant) at the Naval Brig.  This memorandum provided an “account of what prisoner Branch has accomplished since confinement at [the] Naval Brig.”  It described in glowing details appellant’s performance during his “daily work assignment detail” in the brig laundry.  The memorandum also stated that, by his conduct, appellant had “earned the privilege of becoming a part of the brig’s advanced incentive program.  This is only awarded to those in confinement who completely adhere to all brig rules and regulations.”

After carefully considering appellant’s Grostefon matters and the record of trial as a whole, we concluded that his Grostefon assertions lacked credibility and issued a decision affirming the findings of guilty and the approved sentence.

Appellate defense counsel now file a seven-page brief alleging that appellant raised “for the first time” before our superior court the issue of confinement credit for being held in maximum custody during his pretrial confinement, in violation of Article 13, UCMJ.  Appellate defense counsel request that we order 294 days of additional confinement credit for illegal pretrial punishment.  In support of their argument, appellate defense counsel submit three appendices.  Appendix A consists of the same two documents that were previously marked as Appendices A and B to appellant’s original Grostefon request.  The document previously marked as Appendix A makes the same allegations of ineffective assistance of counsel as before, with a slightly expanded discussion of issues that were not remanded to this court.  The two-page letter from appellant that was previously marked as Appendix B has been resubmitted without change.

A newly filed Appendix B (admitted by our superior court as Defense Appellate Exhibit A) is a four-page affidavit, wherein appellant expands upon his original Grostefon assertion that he was illegally punished while in pretrial confinement.  Appellant again asserts that he was in an isolated cell block from 28 April 1998 to 3 August 1998.  Again appellant alleges “[w]hile in cell block, I was confined to my cell twenty-three hours a day.”  Appellant admits that he was permitted family visitation, one hour of recreation time each day, and chapel visitation rights.  He makes no mention that during his pretrial confinement he performed daily work details in the brig’s laundry facility for an unspecified but extended enough period of time for his security officer to write a strong, and rare, letter of support in extenuation and mitigation at appellant’s court-martial (see Defense Exhibit A, record of trial).


A newly filed Appendix C (admitted by this court as Defense Appellate Exhibit B) contains prison records pertaining to appellant while in pretrial confinement.  These records indicate that appellant was initially assigned to maximum security upon his arrival at the brig on 28 April 1998.  Prison personnel strictly monitored appellant for approximately two weeks while they evaluated his mental well-being and conducted a security risk assessment.  These records document that sometime between 11 and 19 May 1998 appellant earned the right to, and began to, perform daily duties at the brig laundry.  We find nothing punitive nor unlawful under Article 13, UCMJ, about this process or timetable for determining the confinement classification for an emotionally upset and possibly suicidal prisoner who murdered his two-month old child in a fit of rage.


The remanded issue is again answered in the negative.  The decision of this court, dated 7 March 2000, remains in effect.  See United States v. Ginn, 47 M.J. 236, 238 n.2 (1997).


Senior Judge TOOMEY and Judge HARVEY concur.







FOR THE COURT:







JOSEPH A. NEURAUTER







Clerk of Court

� We respectfully question the process that resulted in the remand of this case to us so that we could consider this issue “for the first time.”  Perhaps our superior court was inadvertently misled by appellate defense counsel’s comment that the “court below failed to address this issue.”  See Supplement to Appellant’s Petition for Grant of Review, footnote 3.  In any event, our superior court in its remand order, and appellate defense and government counsel in their briefs before this court, stated or implied that this court had not previously considered the remanded issue.  Those statements and implications are incorrect.  This is not the first time that our superior court has remanded a case to us to consider an issue “for the first time,” when we have already considered it under Grostefon.  See United States v. Cloud, ARMY 9800299 (Army Ct. Crim. App. 7 Dec. 2000) (unpub.).  This court takes its Article 66, UCMJ, and Grostefon responsibilities very seriously.  We are particularly vigilant concerning allegations of illegal punishment while in military confinement facilities.  See, e.g., United States v. Kinsch, 54 M.J. 641 (Army Ct. Crim. App. 2000).  In many cases we grant relief on the basis of a matter raised under Grostefon that was not raised as an assignment of error by appellate defense counsel.  See, e.g., United States v. DeLeon, 53 M.J. 658 (Army Ct. Crim. App. 2000).  This court independently reviews each case for legal and factual sufficiency regardless of whether an issue was raised by appellant or appellate defense counsel.  In every case, each Grostefon issue is considered just as carefully as each assignment of error raised by appellate defense counsel.





� Our decision read:  “On consideration of the entire record, including consideration of the issues personally specified by the appellant, we hold the findings of guilty and the sentence as approved by the convening authority correct in law and fact.  Accordingly, those findings of guilty and the sentence are AFFIRMED.”  United States v. Branch, ARMY 9801790 (Army Ct. Crim. App. 7 Mar. 2000) (unpub.) (emphasis added).  The highlighted language records our consideration of appellant’s personally specified Grostefon issues.
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